1

O 0 N N »n b~ WD

ol
[\®] [\ () [\ N (] N p— b p— [a—— — — [— Y— [— —
(@) (@)} ESN (O¥] \®) — <o O o0 ~ (@) w S W [\ — [en

® - @ C00I+

FRANK M. PITRE (SBN 100077) A (OO \ 3
fpitre@cpmlegal.com

ALEXANDRA A. HAMILTON (SBN 280834)

ahamilton@cpmlegal.com Superior Court of Cahforma
ROBERT B. HUTCHINSON (SBN 45367) nntenflne Annales
rhutchinson@cpmlegal.com

JOANNA W@LiCALSI (SBN 288771)- | OCT 17 2014
jlicalsi@cpmlegal.com Shemik o

COTCHETT, PITRE & McCARTHY, LLP B /y’ XSy Liucer/Clerk
840 Malcolm Road, Suite 200 el Depuy”
Burlingame, CA 94010 .
Telephone: (650) 697-6000 - [
Facsimile: (650) 697-0577 D - 2% M avreew D VFFT- LEWIS
THOMAS E. FRAYSSE (SBN 104436) BRIAN S. KABATECK (SBN 152054)
tef@knoxricksen.com bsk@kbklawyers.com

ERIC J. DANOWITZ (SBN259334) JOSEPH M. BARRETT (SBN 143974)
ejd@knoxricksen.com jmb@kbklawyers.com

MAISIE C. SOKOLOVE (SBN 239665) LINA MELIDONIAN (SBN 245283)
mes@knoxricksen.com Im@kbklawyers.com

KNOX RICKSEN LLP KABATECK BROWN KELLNER LLP
One Kaiser Plaza, Suite 1101 644 South Figueroa Street

Oakland, CA 94612 Los Angeles, California 90017

Telephone: (510) 285-2500 - Telephone: (213) 217-5000

Facsimile: (510) 285-2505 Facsimile: (213) 217-5010

Attorneys for Plaintiff

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES
PATRICIA MARCIEL, an individual, CaseNo. BCS560898
Plaintiff, COMPLAINT FOR:
1. BATTERY

VS.

2. FRAUD - CONCEALMENT
HEALTHSMART PACIFIC, INC. d/b/a
PACIFIC HOSPITAL OF LONG BEACH; 3. FRAUD - INTENTIONAL
MICHAEL D. DROBOT; MISREPRESENTATION
GARDENS REGIONAL HOSPITAL AND
MEDICAL CENTER INC. d/b/a TRI-CITY 4. BREACH OF FIDUCIARY DUTY

REGIONAL MEDICAL CENTER; 5. STRICT PRODUCTS LRABIEIfY &

RIVERSIDE COMMUNITY HOSPITAL; e
PARKVIEW COMMUNITY HOSPITAL 6. BREACHOFIMPLIED: 2 v % &X
MEDICAL CENTER, INC.; 4 WARRANTY T2 g ; N
ST. BERNARDINE MEDICAL CENTER; 25y ? S
SPINAL SOLUTIONS, LLC; 7. INTENTIONAL IN TpOrN QF m
ORTHOPEDIC ALLIANCE, LLC; EMOTIONAL DISTRESS 1 % Z 4
ROGER WILLIAMS; JEFFREY FIELDS; 2% 2
MARY SISLER WILLIAMS; 8. NEGLIGENCE o S
COMPREHENSIVE INTRA-OPERATIVE g
SYSTEMS, INC.; DEMAND FOR JURY TRIAL £ %

:’_'t R =
COMPLAINT Domn =




fam—

[\®] ‘ [\ ®] [\®] N Y e [y — [ — [S— — o Pt
(S8 ] [\ —_ (] \O o0 ~J (@) N SN (O8] (V] — <

ary

o
=

N ()]

5127

O o0 N1 N »n kA~ W N

MICHAEL “MIC” McGRATH, individually
and d/b/a COMPREHENSIVE INTRA-
OPERATIVE SYSTEMS, INC.;

DAVID TYSON;

INTERNATIONAL IMPLANTS, LLC;
WILLIAM CROWDER, individually and
d/b/a CROWDER MACHINE & TOOL
SHOP;

CROWDER MACHINE & TOOL SHOP;
PAUL RANDALL;

JACK AKMAKJIAN, M.D., individually and
d/b/a AKMAKJIAN SPINE AND
GENERAL ORTHOPEDICS CENTER,
INC.;

G. SUNNY UPPAL, M.D.;

KHALID AHMED, M.D.; and

DOES 1 through 200,

Defendants.
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On information and belief, Plaintiff alleges as follows:

I. OVERVIEW

1. On February 21, 2014, the U.S. Department of Justice announced that Defendant
MICHAEL D. DROBOT (hereinafter “DROBOT”) had entered into a plea agreement in which he
admitted running a sophisticated fraud scheme involving the payment of kickbacks to doctors,
chiropractors and others who referred patients to Defendant HEALTHSMART PACIFIC, INC.
D/B/A PACIFIC HOSPITAL OF LONG BEACH (HEREINAFTER “PACIFIC HOSPITAL”) for
spinal fusion surgeries and other procedures. The kickbacks added up to tens of millions of dollars
and were derived as part of an even larger overarching conspiracy to bilk insuraﬁce companies and
individuals out of over $500 million, over a five year period, through the submission fraudulent
bills for spinal fusion surgeries. This was just the tip of the iceberg — as the conspiratorial plot to
secure fraudulent profits involved a much wider network of participants — and included a plan to
manufacture, distribute, sell and implant counterfeit medical devices used in spinal fusion surgeries
of patients.

2. At all times herein relevant Plaintiff PATRICIA MARCIEL (hereafter
“MARCIEL”) was a patient of Defendant G. SUNNY UPPAL, M.D. (hereinafter “UPPAL”), an
orthopedic surgeon specializing in spinal fusion surgery. Unbeknownst to MARCIEL, UPPAL was
a major participant in the conspiracy — a surgeon whose selection of hospitals and implantable
spinal fixation devices was influenced by the payment of monetary kickbacks.

3. MARCIEL underwent a very serious and significant lumbar fusion spinal surgery,
anterior instrumentation L4-5 and L5-S1, replacement of L4 with prosthetic cage, replace L5-S1
with a prosthetic cage, anterior interbody fusion L4-5 and L5-S1 by UPPAL at RIVERSIDE
COMMUNITY HOSPITAL on February 9, 2009.

4, On information and belief, UPPAL selected RIVERSIDE COMMUNITY
HOSPITAL as the location of the surgery to receive a kickback of an undisclosed amount paid by
or on behalf of Defendants DROBOT and RIVERSIDE COMMUNITY HOSPITAL. In doing so,
UPPAL agreed to use certain implantable spinal fixation devices supplied to RIVERSIDE
COMMUNITY HOSPITAL through DROBOT’s “sham” distributorship of implantable medical

COMPLAINT 1
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devices, Defendant INTERNATIONAL IMPLANTS, LLC (hereinafter “I”). II and RIVERSIDE

COMMUNITY HOSPITAL regularly obtained implantable spinal fixation devices from Defendant

SPINAL SOLUTIONS, LLC (hereinafter “SS”), a distributor of medical devices that also

manufactured and distributed false, fraudulent, fake, counterfeit, non-FDA approved “knock-off”
implantable spinal fixation devices, including screws, rods and interbody cages that were produced
in a machine shop in Temecula, California.

5. In early March of 2013, MARCIEL read an article about the kickback scheme and
the possibility that counterfeit, non-FDA approved hardware was used in spinal surgeries at
RIVERSIDE COMMUNITY HOSPITAL. After Plaintiff read the article, she began to suspect that
counterfeit hardware had been used in her surgery due to the painful complications she was
experiencing that her doctors could not explain.

6. MARCIEL is among thousands of spinal fusion surgery patients in Southern

California and elsewhere who had such counterfeit, non-FDA approved medical devices implanted -

into their bodies as a consequence of the systematic pattern of fraud and deceit carried on by
Defendants. With respect to MARCIEL’s surgeries, SS supplied implantable spinal fixation
hardware.

7. This lawsuit is brought by MARCIEL in an effort to stop the prevalent fraud and
abuse in our healthcare system by certain doctors, hospitals, marketers, and medical device
distributors who willfully engaged in fraudulent activity with a conscious disregard for the health,
safety, and well-being of individuals in need of medical care, including Plaintiff, in order to
promote their own financial gain. She also brings this lawsuit to seek damages for the implantation
of foreign objects which were surgically implanted into her spine in the course of her spinal fusion
surgery at RIVERSIDE COMMUNITY HOSPITAL.

8. At the center of the scheme was a systematic pattern of fraud and deceit fueled by
the payment of illegal kickbacks, which were in turn derived from illegal profits generated by the
fraudulent inflation of health care charges billed to insurers and individuals for the cost of
implantable spinal fixation devices used in spinal fusion surgeries.

0. In furtherance of the conspiratorial scheme to unlawfully profit from spinal fusion

COMPLAINT 2
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MARCIEL éuffered the injuries and damages hereinafter set forth.

, surgerres Defendants and each of them, consplred with and/or arded and abetted one another in .
connection with the manufacture drstnbutlon sale and use of counterfert non-FDA approved
; spmal fusion hardware that was 1mp1anted 1nto the bodies of patrents 1nclud1ng Plalntrff wrthout

'therr knowledge and consent.

10. As a legal result of the concerted wrongful acts of each of the Defendants,

’

II. JURISDICTION AND VENUE

11.  This Court has jurisdiction over the entire action because this is a civil action where
the matter in controversy, exclusive of interest and costs, exceeds the jurisdictional minimum-of the

Court. The conspiracy to defraud insurance companies that led to the implantation of foreign

' obJects 1nto the body of Plaintiff occurred in or about the County of Los Angeles State of

California,
12.  Venue is proper in the County of Los Angeles because the events giving rise to

Plaintiff’s claims and/or the injuries sustained by Plaintiff arise from tortious acts and/or omissions,

COMPLAINT | ‘ | - 3
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which occurred in the County of Los Angeles, State of California and at least one defendant resides

in the County of Los Angeles.
III. PARTIES
A. Plaintiffs
13.  MARCIEL is an individual who, at all times herein relevant, was a resident of
Phelan, County of San Bernardino, California.
B. Defendants

1. The Hospital and Hospital Related Defendants

a. Pacific Hospital
14.  Defendant PACIFIC HOSPITAL was, at all times herein relevant, a California
corporation with its principal place of business in the County of Los Angeles, at 2776 Pacific
Avenue, Long Beach, California. PACIFIC HOSPITAL is a for-profit hospital that specialized in
surgeries, particularly spinal and orthopedic surgeries, and has been one of the most prolific in
performing spinal fusion surgeries during the past decade.
b. Michael D. Drobot
15. DROBOT was a resident of the City of Newport Beach, County of Orange,
California and owned, controlled, and managed PACIFIC HOSPITAL. DROBOT purchased the
hospital in 1997 and immediately shifted its focus to spinal care for workers’ compensation
patients.
c. Tri-City Hospital
16. At all times herein relevant, Defendant GARDENS REGIONAL HOSPITAL AND
MEDICAL CENTER INC. d/b/a TRI-CITY REGIONAL MEDICAL CENTER (hereinafter “TRI-
CITY”) was and is a hospital located in the County of Los Angeles, at 21530 Pioneer Boulevard,
Hawaiian Gardens, California.
d. Riverside Hospital
17.  Defendant RIVERSIDE COMMUNITY HOSPITAL (hereinafter “RIVERSIDE”)
is, and at all times relevant was, a hospital located in the County of Riverside, at 4445 Magnolia

Avenue, Riverside, California. RIVERSIDE conducts approximately 10,000 inpatient and

COMPLAINT 4
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outpatient surgeries per year, including spinal fusion surgeries.

e. Parkview Hospital
18.  Defendant PARKVIEW COMMUNITY HOSPITAL MEDICAL CENTER, INC.
(hereinafter “PARKVIEW?”) is a 193-bed hospital located and doing business in the County of
Riverside, at 3865 Jackson Street, Riverside, California.
f. St. Bernardine Hospital
19.  Defendant ST. BERNARDINE MEDICAL CENTER (hereinafter “ST.
BERNARDINE”) is a hospital located and doing business in the County of San Bernardino, at
2101 N. Waterman Avenue, San Bernardino, California. ST. BERNARDINE is part of Dignity
Health, one of the largest hospital providers in the country and the largest hospital system in the
State of California.
g. Doe Hospital and Hospital-Related Defendants
20.  Plaintiff is ignorant of the names and capacities of additional hospital and hospital-
related defendants sued herein as DOES 1 through 25, inclusive, and therefore sue such Defendants
by fictitious names pursuant to California Code of Civil Procedure section 474. Plaintiff will
amend this Complaint to allege the true names and capacities of the fictitiously named Defendants
once they are ascertained.

2. The Distributor and Distributor-Related Defendants

a. Spinal Solutions, LLC
21. At all times relevant, SS was a medical-implant distributorship owned and operated
by Defendant ROGER WILLIAMS and his then-wife, Defendant MARY SISLER WILLIAMS.
Defendant SS was located and doing business in the County of Riverside, at 26157 Jefferson
Avenue, Murrieta, California. SS is also a manufacturer defendant.
b. Orthopedic Alliance, LL.C
22.  Defendant ORTHOPEDIC ALLIANCE, LLC (hereinafter “OA”) was, at all times
herein relevant, another orthopedic device/implant distributorship owned and operated by
Defendant ROGER WILLIAMS and his then-wife, Defendant MARY SISLER WILLIAMS,

located at 26157 Jefferson Avenue, Murrieta, California. OA was a subsidiary of SS, operating at

COMPLAINT 5
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the same facility with the same staff, officers, directors, managers, and inventory. OA is also a

manufacturer defendant.

c. Roger Williams

23.  Defendant ROGER WILLIAMS (hereinafter “WILLIAMS”) is an individual who,

at all times herein relevant, resided in the County of Riverside, State of California.
d. Jeffrey Fields

24. At all times herein mentioned, Defendant JEFFREY FIELDS (hereinafter
“FIELDS”) was an individual residing in the County of Riverside, California. At all times herein
relevant, FIELDS was the Operations Manager of SS and OA.

e. Mary Sisler Williams

25.  Defendant MARY SISLER WILLIAMS (hereinafter “MSW?”) was an individual
who at all times relevant was the wife of Defendant WILLIAMS and resided in the County of
Riverside, California.

f. Comprehensive Intra-Operative Services, Inc.

26.  Defendant COMPREHENSIVE INTRA-OPERATIVE SYSTEMS, INC.
(hereinafter “C.1.0.S.”) was at all times relevant a “marketer” and/or distributor of medical services
and/or implantable spinal fixation devices doing business as a sole proprietorship, corporation, or
other legal entity in the County of Riverside, California.

g. Michael “Mic” McGrath

27.  Defendant MICHAEL “MIC” McGRATH (heréinafter “McGRATH”) was at all
times relevant an individual residing in the County of Riverside, California. McGrath owned,
operated, and/or controlled Defendant C.1.0.S. with respect to the acts and/or omissions hereinafter
set forth. MCcGRATH also acted as a “marketer” for TRI-CITY and PACIFIC HOSPITAL
through his “sham” distributorship C.1.O.S. for SS, paying kickbacks to spinal surgeons in
exchange for the referral of patients. He is both a distributor and marketer defendant.

h. David Tyson
28.  Defendant DAVID TYSON (hereinafter “TYSON”) was at all times relevant an

individual residing in the City of Riverside, County of Riverside, California. TYSON was a sales

COMPLAINT 6
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representative and technician for Defendants SS and C.1.0.S., and was involved in the sale of the

purported implantable hardware.
i International Implants, LLC
29.  Defendant INTERNATIONAL IMPLANTS, LLC (hereinafter “II”’) was at all times
relevant located at 20377 SW Acacia St., Suite 110, Newport Beach California. II was a “sham
distributorship” owned and operated by DROBOT to falsely inflate the cost of implantable
hardware on bills submitted to insurers.
j- " Doe Distributor and Distributor-Related Defendants
30.  Plaintiff is ignorant of the names and capacities of additional distributors and
distributor-related defendants sued herein as DOES 26 through 50, inclusive, and therefore sue
such Defendants by fictitious names pursuant to California Code of Civil Procedure section 474.
Plaintiff will amend this Complaint to allege the true names and capacities of the fictitiously named

Defendants once they are ascertained.

3. The Manufacturer and Manufacturer-Related Defendants
a. William Crowder |
31. At all times herein relevant, Defendant WILLIAM CROWDER (hereinafter
“CROWDER?”) was and is an individual residing in the County of Riverside, California who owns
and operates a machine shop doing business as CROWDER MACHINE & TOOL SHOP
(hereinafter “CROWDER MTS”) in Temecula, California.
b. Crowder Machine & Tool Shop
32. At all times herein relevant, Defendant CROWDER MTS was at all times relevant

located at 43339 Business Park Drive, Temecula, California. The machine shop was owned and

operated by CROWDER.
c. Doe Manufacturer and Manufacturer-Related Defendants
33.  Plaintiff is ignorant of the names and capacities of additional manufacturers and

manufacturer-related defendants sued herein as DOES 51 through 75, inclusive, and therefore sue
such Defendants by fictitious names pursuant to California Code of Civil Procedure section 474.

Plaintiff will amend this Complaint to allege the true names and capacities of the fictitiously named

COMPLAINT 7
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Defendants once they are ascertained.

4, The Marketer Defendants

a. Paul Randall
34. At all times herein relevaﬁt, Defendant PAUL RANDALL (hereinafter
“RANDALL”) was and is an individual residing in the City and County of Orange, California.
Defendant RANDALL recruited a network of loyal doctors and chiropractors who would refer
spinal cases to Defendant Hospitals in exchange for illegal kickbacks, paying chiropractors and
physicians kickbacks of approximately $15,000 each for a spinal fusion referral. RANDALL also,
at various times, acted as a distributor of various medical devices, including, but not limited to,
implantable spinal fixation devices.
b. Doe Marketer Defendants
35.  Plaintiff is ignorant of the names and capacities of additional marketer defendants
sued herein as DOES 76 through 100, inclusive, and therefore sue such Defendants by fictitious
names pursuant to California Code of Civil Procedure section 474. Plaintiff will amend this
Complaint to allege the true names and capacities of the fictitiously named Defendants once they
are ascertained.

5. The Doctor Defendants

a. Jack Akmakjian, M.D.

36.  Defendant JACK AKMAKIIAN, M.D. (hereinafter “AKMAKIJIAN”) is a spinal
surgeon performing surgeries in various hospitals throughout Southern California, including
PARKVIEW, TRI-CITY, RCH and PACIFIC HOSPITAL. His principal place of business is
located in the City of Riverside, County of Riverside, California. AKMAKJIAN owns and
operates ASGOC, which has a principal place of business located in the City of Riverside, County
of Riverside, California,

b. Gurvinder “Sunny” Uppal, M.D.

37.  Defendant GURVINDER “SUNNY” UPPAL, M.D. (hereinafter “UPPAL”) is a

spinal surgeon performing surgeries in the Southern California region. His principal place of

business is located in the City of Riverside, County of Riverside, California.

COMPLAINT 8
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c. Khalid Ahmed, M.D.

38.  Defendant AHMED is a spinal surgeon performing surgeries in the Southern
California region and is the owner and operator of Khalid B. Ahmed Medical Corporation.
AHMED’s principal place of business is located in Pico Rivera, Los Angeles County,
California. |

d. Doe Doctor Defendants

39.  Plaintiff is ignorant of the names and capacities of additional Defendant
Doctors sued herein as DOES 101 through 150, inclusive, and therefore sue such
Defendants by fictitious names pursuant to California Code of Civil Procedure section 474.
Plaintiff will amend this Complaint to allege the true names and capacities of the
fictitiously named Defendants once they are ascertained.

C. Doe Defendants

40.  The true names and capacities, whether individual, corporate, associate or

otherwise, of Defendants DOES 1 through 200, inclusive, and each of them, are currently unknown
to Plaintiff who therefore sues such defendants by such fictitious names and capacities. Plaintiff is
informed and believes, and thereupon alleges, that each fictitiously named defendant, whether
acting for itself or as an agent, corporation, association, or otherwise, is liable herein. While at this
time Plaintiff is unaware of the true names and capacities of the DOE Defendants, Plaintiff will
amend this complaint to show the true names of each when then same has been ascertained.

IV. AGENCY AND CONCERT OF ACTION

41. At-all times herein mentioned, Defendants and/or DOES 1 through 200, and each of
them, hereinabove, were the agents, servants, employees, partners, aiders and abettors, co-
conspirators, and/or joint venturers of each of the other Defendants named herein and were at all
times operating and acting within the ;;urpose and scope of said agency, service, employment,
partnership, enterprise, conspiracy, and/or joint venture, and each Defendant has ratified and
approved the acts of each of the remaining Defendants. Each of the Defendants aided and abetted,
encouraged, and rendered substantial assistance to the other Defendants in wrongfully causing

injury and damage to Plaintiffs, as alleged herein. In taking action to aid and abet and substantially
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assist the commission of these wrongful acts and other wrongdoings complained of, as alleged

herein, each of the Defendants acted with an awareness of his/her/its primary wrongdoing and

realized that his/her/its conduct would substantially assist the accomplishment of the wrongful

conduct, wrongful goals, and wrongdoing.

42. Plaintiff is informed and believes, and thereupon alleges, that Defendants and each

of the DOE Defendants are in some manner, responsible for the events and happenings herein set

forth and proximately caused injury and damages to the Plaintiff as herein alleged.

V. FACTUAL BACKGROUND OF THE FRADULENT SCHEME

A. Spinal Fusion Surgery

43.  Spinal fusion is major surgery to join or fuse two or more vertebrae to prevent

movement between the vertebrae. The surgery can be performed either through an incision in the

back, the abdomen, or a combination of both. In many cases, spinal fusion procedures involve the |

implantation of a number of different metal spinal fixation devices, including but not limited to
plates, screws, rods, screw caps, and interbody cages, used to hold the vertebrae together until new

bone grows between them.

ROD

Pedicle g~
screw Jae

-cage - g

,,,,,,

As a result of the intrusive nature of the operation, the surgical hardware cannot be removed

without reversing the fusion and without significant risk of death or injury to the patient.
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B. o 'DefendantS'Frailduiéntlv Inflate Medical Bill_s- to Increase Finanéial Gains

44,  Enacted in or around 200‘2,‘Califom’ia Labor Code Section 5318 was intended by the

California State Legislature to be a “pasS-thrOugh” provision requiring workers’ ébmpensation

carriers in California to pay 100% of a hospital’s documented cost of -iinplantable hardware

used in spinal fusion sii'rgerie‘s, plus $250. After the enactmenf of the legislation, the proﬁts made

by - manufacturers, distributors and hospitals soared, largely due to the exploitation of the

legislation, the creation of “sham” distributorships, and the inflation of the documented cost. of

‘hardware through false and fraudulent invoices and bills. The legislation allowed DROBOT and

his ‘hospitais and co-conspirators to fdrce the carriers and others to pay whatever artiﬁci_ai,
fraudulent sum was listed on the bills. To accomplish.this, DROBOT and others bribed and
ihﬂuenced legislators in Sacramento to pass such legislation as fully set forth in Section V.H. of
this complaint.

45. At each stage between manufacture and implantation, the single pedicle screw
would be astronomically marked up. For example, a legitimate screw would cost $300 to $500
wholesale, or if counterfeit, it would cost roughly $65 but would be listed on a hospital bill

submitted to an insurance company at a cost of over $12,000.

~ Price Inflation On Single Screw*

COMPLAINT ’ 11
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Attached as Exhibit 1, and incorporated herein, are true and correct copies of a series of

bills and invoices relating to a single surgery that occurred at TRI-CITY, identified as “James B.”

C. The Conspiratorial Scheme is Fueled By the Payment of Kickbacks

46.  With the lucrative profits garnered though the conspiracy to defraud carriers,
Defendant Hospitals sought to increase their number of spinal fusion surgeries and recruited the
assistance of distributors to maximize profit. With the staggering profit made from the illegal
scheme, the Hospital Defendants and Distributor Defendants entered into contracts with the
Marketer Defendants to pay spinal surgeons and others illegal kickbacks to perform surgeries at
Hospital Defendants’ facilities through sham consulting agreements. Attached are true and correct
copies of a sample marketing agreement and a sample consulting agreement as Exhibit 2 and
Exhibit 3, respectively, and incorporated herein. These illegal kickbacks were funneled through
the conspiracy and paid for by the inflated hardware bills. |

47.  As an example of the money paid to the Marketer Defendants to draw spinal fusion
surgeries to the hospitals, TRI-CITY paid RANDALL more than $3.2 million to perform
“marketing” services involving unlawfully capping, running and steering spinal surgery patients
and doctors to TRI-CITY between 2008 and 2011. As of August 2011, RANDALL entered into a
$100,000 per month agreement with DROBOT and PACIFIC HOSPITAL to cap, run and/or steer
patients and doctors to PACIFIC HOSPITAL, so that DROBOT, by and through his wholly owned
“sham” distributorship, Defendant II, could artificially and falsely increase the cost of the
implantable hardware. PACIFIC HOSPITAL would then prepare a false or fraudulent bill,
showing the fraudulently increased cost for the spinal hardware, all to defraud insurance companies
out of insurance benefits.

48.  As a further example, McGRATH owned and operated C.I.O.S. as a “sham”
distributorship, which sold and distributed implantable spinal fixation devices for SS and OA, and
served as a “marketer” for both TRI-CITY and PACIFIC HOSPITAL. McGRATH profited from
this conspiracy to defraud insurance carriers as a distributor of implantable spinal fixation devices,
paying kickbacks to surgeons, including, but not limited to, AKMAKJIAN and UPPAL, in

exchange for them designating C.I.O.S. supplied implantable hardware for use in spinal fusion
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surgeries. At the same time, McGRATH profited as a hospital “marketer” where he was highly

compensated for engaging in prohibited capping, running, and steering for hospitals and paying
spinal surgeons and others kickbacks for the referral of spinal surgeries to the hospital.

49.  The Hospital Defendants also paid kickbacks to health care professionals other than
spinal surgeons, including chiropractors and other medical doctors involved in MD/DC or
“multidisciplinary” clinics, often operating as “sham” medical corporations, in exchange for the
referral of potential surgical candidates in which implantable spinal hardware would be required.

50.  The Doctor Defendants were regularly paid kickbacks by the Hospital Defendants
through the Marketer Defendants in exchange for the referral of surgeries to the hospitals, with the
marketers and hospitals paying the surgeons as much as $15,000 per surgery performed. Such
kickback activity was intended to: influence medical decision making; incentivize surgeons to
classify patients as surgical candidates; influence the medical decision on the number of vertebral
levels to be fused; influence the medical decision to use implantable spinal hardware, as well as the
selection of the specific implantable fixation devices; influence the medical decision on the specific
type of procedure for stabilization of the spine; and influence the medical decision as to whether
extraction of implanted hardware is required, among other medical decisions. Under this
fraudulent scheme and conspiracy, it was axiomatic that the greater~the number of procedures
performed, the more the Defendant Doctor would be paid in illegal kickbacks, and the more profit
all co-conspirators would derive from the illegal billing scheme.

51.  The Doctor Defendants were also paid kickbacks by the Distributor Defendants, to
ensure the selection of implantable spinal fixation devices distributed by Defendant Distributors,
including those implantable spinal fixation devices which were counterfeit, non-FDA approved
“knock-offs.” The kickbacks were paid by the Distributor Defendants specifically to influence the
medical decision making of the spinal surgeons and to induce them to select and use products
distributed by the Distributor Defendants.

52.  Such kickbacks took different forms, including the payment of cash, the purchase of
valuable coins, “sham” consulting agreements, the purchase of sports memorabilia, the

“entertainment” by prostitutes and air travel, all of which was and is prohibited by federal and state
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1 laws. For example, WILLIAMS leased or owned a number of airplanes which were used to
2 provide travel and entertainment, free of charge, to various spinal surgeons, including, but not
3 limited to the Doctor Defendants. Flight logs from November 2006 to September 2011, prepared
4 and maintained by pilots paid by WILLIAMS and SS/OA, show that flights were provided to a
5 large number of spinal surgeons, including the Defendant Doctors, and transported medical devices
6 and/or instruments, cash, and prostitutes or other “adult entertainers” for the spinal surgeons’
7 enjoyment. Attached as Exhibit 4 and incorporated herein are true and correct copies of excerpts
8 from flight logs kept by SS pilots.
9
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16 53. At all times relevant, the payment of prohibited kickbacks, which were paid as
17 rebates, refunds, commissions, preferences, patronage dividends, discounts, or other consideration,
18 whether in the form of money or otherwise, were paid by the Hospital Defendants, Distributor
19 Defendants, and Marketer Defendants to ensure the flow of spinal fusion surgery patients, all in
20 furtherance of the conspiracy to defraud insurance carriers.
2] 54. At all times relevant, Defendants, and each of them, knew that the payment of
22 kickbacks was, and is, an activity prohibited by state and federal laws to prevent corruption of the
23 medical profession and ensure that medical decisions were in the best interests of patients,
B 24 unimpaired and free from the influence of the payment of money.
425 55.  Notwithstanding such knowledge, Defendants knowingly and willingly engaged in
26 the payment or acceptance of kickbacks in various forms, or simply turned a “blind-eye” to such
:5_527 activity, knowing that such payment was intended to influence the care and treatment of patients,
=28 whose health, safety and well-being were subordinated to the Defendants’ interest in financial gain.
COMPLAINT 14
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In addition, each Defendant engaging in the conspiracy alleged herein knew that the payment of

prohibited kickbacks cemented the participants to the conspiracy, subjecting them to extortion or
blackmail vis-a-vis licensure, professional and community reputation and standing, and
professional, personal and family relationships.

56.  The Distributor Defendants and Hospital Defeﬁdants attempted to disguise or
conceal kickback as payments for “consulting services.” The Distributor Defendants and Hospital
Defendants created false and fraudulent consulting agreements which paid spinal surgeons
kickbacks in exchange for using SS or OA distributed product and/or for using specific hospitals
without the spinal surgeons performing any of the purported duties of the consulting agreements.

57.  To accomplish the goal of the conspiracy, to prepare and present false claims to
insurers in connection with the implantable hardware, Defendants, and each of them, made material
misrepresentations of fact to insurers, patients, the FDA and others, concealing from them
information relating to the conspiracy, including the existence of the kickbacks paid, as herein
alleged, and/or that they were participating in a conspiracy to fraudulently inflate the cost of
implantable hardware in connection with spinal fusion surgeries.

D. Inflated Billing and Kickbacks Incentivized Defendants to Perform More Surgeries

58.  Asaresult of the payment of kickbacks and financial greed, as well the existence of
California Labor Code section 5318 and the scheme to fraudulently inflate the cost of implantable
medical devices used in spinal fusion surgeries, the Hospital Defendants experieﬁced a tremendous
increase in the number of spinal fusions performed, indicative of money influencing medical
decision making.

59.  In 1998, spinal fusion surgery was the thirty-seventh most common surgery in the
United States. After the enactment of Labor Code section 5318 in California, and by 2008, spinal
fusion surgery had become the sixteenth most common surgery, costing $10 billion per year.

60. DROBOT acquired PACIFIC HOSPITAL in 1997 and, by 1998, began entering
into agreements with doctors, chiropractors, and marketers to induce them to perform spinal
surgeries at hospitals owned and/or controlled by DROBOT in exchange for kickbacks. In the year
before DROBOT acquired PACIFIC HOSPITAL, only 162 spinal fusion surgeries were performed
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at that location. In the year after DROBOT acquired PACIFIC HOSPITAL, that figure increased

almost threefold, to 477 spinal fusion surgeries. Between 2001 and 2010, no fewer than 5,138
spinal fusion surgeries were performed on workers’ compensation patients at PACIFIC
HOSPITAL. For those surgeries, PACIFIC HOSPITAL billed approximately $533 million - three
times as much as any other hospital in California for the same period of time, including
significantly larger hospitals and major medical centers.

61. TRI-CITY paralleled this growth. In 2007, TRI-CITY had only $3 million in
revenue from spinal fusion surgeries performed. As a result of its active participation in the
unlawful scheme described herein, however, that figure had risen to $65 million by 2010.

62. By approximately 2005 and largely due to Labor Code section 5318, the Hospital
Defendants had increased spinal fusion surgery profits by inflating bills and luring surgeries
through kickbacks. In an effort to increase profits and/or financial gains even more, the conspiracy

turned to even more illegal and egregious actions — namely counterfeiting medical devices.

E. Counterfeit Hardware Devices Become A By-Product Of The Kickback And
Overbilling Scheme

63. At all times herein relevant, Defendants, and each of them, knew that all
implantable spinal fixation devices used in spinal fusion surgeries required the approval of the
FDA to assure their safety and effectiveness. Furthermore, they knew that the act of placing an
object of unknown origin or provenance in the body of a patient exposed the patient to an
unreasonable risk of harm and is inappropriate, unsafe, unethical, illegal, and below standard
practice. Each Defendant had an obligation, responsibility, and/or duty to exercise due diligence in
determining the origin and provenance of each implantable device which was to be placed into a
patient’s body and that such device had FDA approval. At all times herein relevant the
Defendants, and each of them, knew that the health, safety and well-being of the patient were
paramount to any other interest.

64 In furtherance of the conspiracy to defraud insurance carriers and to further increase
profits from spinal fusion surgeries requiring implantable spinal fixation devices, Defendants

manufactured, distributed, sold, purchased, and/or implanted counterfeit, non-FDA approved,
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“knock-off” spinal ﬁXation'ir'nplant' déviccs, including, but not limited to pedicle scréws, rods and

65. F’rom‘appr'c)xirhat'ely 2005 and continuing until at least mid-201 1, the Manufacturer

Defendglnfs.' knowingly @anufaétured "a‘nd masé-produced for commefc_ial distribution fél}s}e,

' fraudu.lent,r faké, couv'nterfeit; ahd noh-FDA e;pproved.“kno'ck-‘of-f" medical .devi¢§s at‘ the reqﬁest,

direction, and control of SS, OA, WILLIAMS, MSW, and FIELDS. In m'anilfacturin‘g'suéh
deVices, nb controls were pﬁt in place by thé Manufﬁcfurer Defendants to eﬁsure that such‘dévicies'
were safe and effective for implantation into human patienfs, such as Plaintiff. Thé devices and
péckaging produced by the Maﬁufacturer Defendants were ‘fdésigned” and‘intehded to‘ give the
appearance of being.‘ authen.tic,' FDA-approved spina1 fixation devices frof_n FDA qualified

manufacturers of medical devices.
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'66.  CROWDER, at the direction, request, and control of WILLIAMS, MSW, FIELDS,

SS, and OA, attempted to copy and/or éounterféit authentic FDA-approved product, including but
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not limited to those manufactured by U&I Corporation and by Ortho Sol Development (Pty) Ltd.

Attached hereto as Exhibit 5, and incorporated herein, are true and correct copies of drawings for a
“Multi-Axial Screw” and a “Rod Holder, Pedicle Screw System” prepared at the direction of

WILLIAMS to imitate Ortho Sol’s “Blue & Gold” product line.

67.  Representatives from U&I Corporation and Ortho Sol Development (Pty) Ltd. have
confirmed that samples of the product and packaging of supposed implantable spinal fixation
products bearing their logo and trade name supplied by the Distributor Defendants are not genuine
or authentic but are in fact counterfeit “knock-offs.” A true and correct copy of an email from
President and CEO Richard Walker of Ortho Sol Development (Pty) Ltd. is attached as Exhibit 6,

and is incorporated herein.

From: Richard Walker <rwalker@ortho-sol.com>
To:

Cc: "Lyn Millard' <imillard@ortho-sol.com>
Sent: Thu Mar 29 03:31:56 2012

Subject: RE: Spinal Solutions LLC

With regards to the fraud aspect | am of the opinion that the most effective way to prove this would be to analyse his
marketing method, which by all accounts is very simple. In a nutshell what he is doing is fi irstly introducing the genuine
registered article (Our Product) for a period on which he defaults on payment and when this source dries up he

substitutes the product with counterfeits and cheap inferior Asian products under the genuine product FDA registration.

This is not only fraud but a criminal offence to say the least. This is easy to prove by issuing a subpoena for his shipping
receipt documents of other imported products and verifying under what FDA registration the goods were cleared by
customs. Should any of those products have been cleared under the Biue and Gold registration other than sourced from
our company in South Africa he has committed fraud in the first instance.

in addition to the above 1 am aware of other products sourced by Roger under false "dé’écribtion declaration” from
Europe which require FDA registration, which have been distributed by him in the US and implanted into patients.

You are dealing with an extremely unethical “ bad egg” who is in colluslon with so called “professionals” of a similar
nature that needs to be routed out and expo_sed for what they are.

We have similar unethical and unprofessional characters of this kind in our'country who, over a period of time we have
learnt to identify. Nevertheless this a brief overview and any assistance/information that | can prov:de in detail as
evidence to your Investigation will be provided on request..

Best Regards

Richard Walker

COMPLAINT 19




O 0 1 N W R W N

[N I S R N e e e o T e T e T W =
[ = (= - BN e S N VS S =)

23
.24
125
26
227
28

o

68.

The Manufacturer Defendants sold such devices to the Distributor Defendants at a

fraction of the cost of genuine product. Attached hereto as Exhibit 7 and incorporated herein are

two exemplar invoices from CROWDER MTS.

69.
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The Distributor Defendants, including SS, OA, WILLIAMS, and MSW, engaged in

such counterfeiting activity in furtherance of the conspiracy, including paying the Marketer

Defendants to “market” the counterfeit, non-FDA approved implantable hardware to the Doctor

Defendants, and to the Hospital Defendants, through the use of financial incentives, such as

kickbacks.

As the hardware passed from the Manufacturer Defendants to the Distributor

Defendants to the Hospital Defendants the cost of the counterfeit hardware rose exponentially.
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Price Inflation On Assembly*

70; The false, fraudulent, fake, counterfeit, and non-FDA approved, “knock-off”

medical devices were manufactured, distributed, sold, purchased, and ultimately implanted into

thousands of .patients, including Plaintiff; by Defendants, and each of them, in furtherance of the

- conspiracy, and in a conscious disregard for the health, safety and well-being of the patients. At all
w

times relevant, Defendants, and each of them, knowingly participated in the scheme to defraud

insurance carriers and engaged in this egregious, oppressive, malicious, and fraudulent conduct for

*their own financial gain by betraying the inherent trust of an exploitable patient population.

71. At all times herein relevant, the Defendant Hospitals knowingly and willingly

entered into agreements with the Distributor Defendants, Marketer Defendants, and/or Doctor

- Defendants for the' purchase of counterfeit, non-FDA approved implantable spinal fixation

hardware. The Hospital Defendants readily accepted the surgical hardware, without any due

_diligence into the origin or provenance of the devices. In light of the conspiracy to defraud
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insurers, the Hospital Defendants knowingly and willingly turned a “blind-eye” to any product that

was received from the Distributor Defendants. The Hospital Defendants accepted the counterfeit,
non-FDA approved “knock-off” spinal implénts with the sole intent to fraudulently inflate the cost
so that false billing statements could be prepared and submitted to insurers. At all times herein
relevant, the safety and effectiveness of the material supplied by the Distributor Defendants was of
no concern to the Hospital Defendants. Defendants acted with a conscious disregard for the health,
safety and well-being of patients.

72. At all times herein relevant, Doctor Defendants and Hospital Defendants were
responsible for the selection of medical devices to be used in connection with spinal fusion
surgeries performed by Doctor Defendants at Hospital Defendants, including implantable spinal
fixation hardware, such as screws, rods, cages, screw caps and connectors. In selecting
implantable hardware or devices to be used in connection with spinal fusion surgeries, Doctor
Defendants and Hospital Defendants were required by law to exercise due diligence in determining
the origin or provenance of the medical devices to be implanted in patients and were, at all times,
fully aware that their decision to use specific implantable hardware was required to be based on the
best medical interests of the patient and that the decision was to be made free from the influence of
improper inducements, such as rebates, refunds, commissions, preferences, patronage dividends,
discounts, or other consideration. ‘

73. At all times herein relevant, the Hospital Defendants knew, or should have known
through reasonable inspection and due diligence, that the implantable spinal fixation devices
designated by the Doctor Defendants and distributed through the Distributor Defendants were
counterfeit, non-FDA approved “knock-offs.” Yet the Hospital Defendants allowed the Doctor
Defendants to use such implantable hardware in spinal fusion'surgeries so that they would be able
to submit false and fraudulent billings to insurers and other payers, in accordance with the
conspiracy.

74. At all times relevant, Hospital Defendants either willfully ignored their duties and
responsibilities, or conducted cursory due diligence in a reckless manner to facilitate the fraudulent

overbilling scheme. On information and belief, the counterfeit implantable spinal fixation devices
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passed through the materials department of Hospital Defendants with little or no inspection,
review, inquiry or investigation into the objects’ origin or provenance. In addition, hospital
management personnel at PACIFIC HOSPiTAL and TRI-CITY, on the recommendation of
AKMAKJIAN, specifically advised the materials departments to nbt conduct due diligence
regarding FDA approval of any implantable spinal fixation devices entering the hospital.

75.  The Hospital Defendants did not keep records of the implantable spinal fixation
products, including the status of 510(k) filings, the manufacturer, and the lot numbers as required
by state and federal law. Instead, the obligation of keeping track of the materials was delegated to
“technicians” supplied by the Distributor Defendants, such as TYSON, who willfully and
fraudulently failed to record any significant information in implant logs during the surgery or
willfully created false medical records by recording inaccurate of “made-up” lot numbers.

76.  Because the implants were selected by spinal surgeons who could increase revenues
to hospitals through the performance of more spinal fusion surgeries, the material that the spinal
surgeons specified was accepted without question or inquiry. As a consequence, potentially
thousands of spinal fusion patients in Southern California had foreign objects implanted into their
spines by spinal surgeons/co-conspirators at the Defendant Hospitals under the guise of such
objects being FDA-approved spinal fixation devices.

77.  Notwithstanding obligations and duties to conduct due diligence into the origin or
provenancé of implantable spinal fixation hardware, and to keep records of the same, as well as
their knowledge that such duties are required for the health, safety and well-being of patients,
Doctor Defendants performed numerous spinal fusion surgeries at Hospital Defendants using
spinal fixation devices distributed by SS, OA, and C.I1.O.S. that were false, fraudulent, fake,
counterfeit, non-FDA approved “knock-offs.”

78. At all times herein relevant, the Hospital Defendants knowingly failed to conduct a
reasonable inspection and/or their due diligence in connection with the implantable spinal fixation
devices supplied by SS, OA, and/or C.1.O.S. The Hospital Defendants acquiesced in the use of the
counterfeit, non-FDA approved “knock-off” hardware specified by the Doctor Defendants to keep

the lucrative spinal fusion surgeries at the Hospital Defendants’ facilities and to facilitate the
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submission of grossly inflated bills for the implantable hardware as part of the scheme and in

furtherance of the conspiracy.

79. Fu’rtherfnore, the Hospital Defendants, based on the number of spinal fusion
surgeries performed by the Doctor Defendants, knew or should have known that the surgical trays
containing implantable spinal fixation devices supplied by SS, C.I1.O.S., OA, McGRATH, and
WILLIAMS contained bogus, non-FDA approved material, yet willingly accepted the material
knowing that it would be implanted into the body of patients, all with a conscious disregard of the
rights, health, safety and well-being of patients, including Plaintiff. At all times herein relevant,
the Hospital Defendants, and each of them, were reckless in their review and inspection of material
provided by the Distributor Defendants and/or turned a blind-eye to their duties and responsibilities
of inquiring, knowing that they would make more money by having the Defendant Doctors
perform surgeries at their facility. Defendants, and each of them, chose profit over sound medical
decision-making.

80.  The conspiracy to defraud insurance companies resulted in health insurers, workers’
compensation carriers, other payers, including government entities, Medi-Cal and Medicare being
bilked out of hundreds of millions of dollars. It directly led to patients being implanted with non-
FDA approved medical devices that do not meet performance or safety standards and that can
cause harm to patients’ health due to implant failure, loosening, lack of sterilization and/or
biocompatibility. Caught in the incestuous web of profiteering by these Defendant conspirators,
were unsuspecting individuals, including Plaintiff, who, on information and belief, had foreign

objects surgically placed in her spine.

F. The FDA’s Surprise Inspection of SS and OA in 2011 Caused WILLIAMS, MSW,
FIELDS and Others to Engage in Spoliation of Evidence

81.  Between July 20, 2011 and September 23, 2011, the FDA inspected both SS and

OA as “manufacturers” per FDA regulations for preparing surgery trays which contained
components of spinal fixations systems. On information and belief, the FDA was unaware of the
counterfeiting or any other manufacturing activities of Defendants when it initiated its inspection

of the offices and warehouse of SS and OA.
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82.  In response to the inspection, SS, OA, WILLIAMS, MSW, FIELDS and others

concealed all such activity and all records relating to such activity from the FDA. Subsequent to
the commencement of the FDA inspections, SS, OA, WILLIAMS, MSW, FIELDS and others
began to destroy and/or hide evidence relating to the origin or provenance of any and all spinal
fixation components that were manufactured and/or distributed by SS and OA in an effort to
prevent the FDA from learning that such Defendants were manufacturing counterfeit, non-FDA
approved “knock-off” medical devices and to prevent the FDA, insurers, patients, and the public
from learning that they had manufactured, distributed, sold, and/or implanted counterfeit surgical
hardware despite the risk to the health, safety, and well-being of patients.

83.  In addition, WILLIAMS and FIELDS lied to and/or intentionally misled the FDA in
sworn affidavits, all in furtherance of the coﬁspiracy, by stating that SS and OA did not design or
manufacture “Spinal Fixation Systems or components inciuding, screws, rods, caps, or vertebral
body replacements.” At the time they made such statements, WILLIAMS and FIELDS knew that
the statements were untrue, given that WILLIAMS, SS, OA, MSW, FIELDS, CROWDER,
CROWDER MTS and others had been involved in the design, manufacture, distribution and sale
the false and fraudulent spinal fixation components for approximately four years at that point.

Attached hereto as Exhibit 8, and incorporated herein, are true and correct copies of the sworn

affidavits, executed by WILLIAMS and FIELDS.

84.  Upon completion of the investigation, the FDA sent its observations to SS and OA.
With respect to SS, the FDA made sixteen observations ranging from failing to prepare or maintain
device history records to failing to prepare and maintain distribution records, including identifying
the consignee, identification of the quantity of items shipped, the date shipped, and the control
numbers for the Spinal Fixation Systems kits and components. True and correct copies of the
observations are attached as Exhibit 9, and are incorporated herein.

85. In response to the observations of the inspectors, Amold Neves, Jr., General
Counsel for SS and OA, wrote to the FDA agreeing with all of the observations made and
deficiencies noted and promised that they would be corrected. A true and correct copy of Mr.

Neves’ September 29, 2011 correspondence is attached as Exhibit 10 and incorporated herein.
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86.  Based on the investigation, the FDA issued two warning letters to SS and OA,
indicating that it had determined that SS was a manufacturer because it was a ‘“repacker/kit
assembler of spinal implant systems, and an own-label distributor of spinal implant instruments.”
A true and correct copy of the January 19, 2012 and February 3, 2012 letters are attached as

Exhibit 11 and Exhibit 12, respectively, and incorporated herein. In the warning letters, the FDA

noted no fewer than fourteen (14) violations of Title 21, Code of Federal Regulations (CFR) Part
820. At the conclusion of the January 19, 2012 letter, the FDA stated, “Your firm should take
prompt action to correct the violations addressed in this letter. Failure to promptly correct these
violations may result in regulatory action being initiated by the FDA without further notice. These

actions include, but are not limited to, seizure, injunction, and civil money penalties.”

-’
% : public Health Service
" Departriont of Hoalth and Human Services Food and Drug Administration

Los Angeles District
Paclfic Region

19701 Falrchild

Irvine, CA 92612-2506
Telephone: 949-608-2900
FAX: 949-608-4415

WARNING LETTER
VIA UNITED PARCEL SERVICE

January 19, 2012
W/L 15-12

‘Roger Williams

President

Spinal Solutions, LLC
-26157 Jefferson Ave.
Murrieta, California 92562

Dear Mr. Williams:

-buring an tnspection of your firm located In Murrieta, Callfornla, on July 11, 2011, through
September 15, 2011, Investigators from the United ‘States Food and Drug Admmlstration {FDA)
determined that.your flrm Is a manufacturer because you are a repacker/kit assembier of spinat
implant systems, and an own-label distributor of spinal implant Instruments. Under Section 201(h)
‘of the Federal Food, Drug, and Cosmetic Act (the Act), 21 U.S.C. § 321(h), these products are
devices because they are intended for usé in the diagnosis of dlsease or other conditions or in the
¢ure, mitigation, treatment, or prevention of disease, or are Intended to affect the structure or
function of the body.

This inspection revealed that these devices are adulterated within the meanlng of Section 501(h) of
the Act (21 U.S.C. § 351(h)), in that the methods used In, or the facllities or controls used for,
thelr manufacture, packing, storage, or Installation are not in conformity with the eurrent good

. manufacturing practice requirements of the Quahty System regulation found at Title 21, Code of
Federal Regulations (CFR) Part 820. We received a response from Arnold Neves, Jr., €sq., General
Couhsel, dated September 29, 2011, concerning our ihvestigators' observations noted on the Form
FDA 483 (FDA 483), List of Inspectional Observations, that was issued to your firm. '
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87. On information and belief, WILLIAMS, MSW, and FIELDS did nothing to take

corrective action vis-a-vis the observations and continued to manufécture and distribute to hospitals
counterfeit, non-FDA approved “knock-off” implantable spinal fixation devices. |

88.  After receiving the Warning Letter from the FDA, SS, OA and WILLIAMS hired
outside medical device and regulatory consultants to respond to the FDA warning letters to SS and
OA and to prepare.a “Corrective and Prevention Action to Address 483’s and Warning Letter.”
The consultants inspected the facilities maintained by WILLIAMS, MSW and FIELDS and found
them to be in disarray, with product unmarked and stored in random locations in the warehouse and
in various offices. The consultants found no records showing product coming into SS from
outside suppliers, vendors and manufacturers. They found nothing to suggest that SS was
preparing or maintaining records related to manufacturers’ lot numbers on spinal fixation
products. They observed screws in bulk in plastic bags. They observed “consulting
agreements” with medical doctors haphazardly stored in boxes and other random locations.

89.~ WILLIAMS and FIELDS intentionally misled and deceived the consultants into
believing that implantable spinal fixation devices were being manufactured by CROWDER at
CROWDER MTS under an agreement with Ortho Sol Development (Pty) Ltd. Believing in good
faith the misrepresentations made by WILLIAMS and FIELDS, the consultants inspected
CROWDER MTS with CROWDER present in 2012. At that time CROWDER admitted that he
was producing the surgical implant hardware and various tools used in implanting or explanting
such product. CROWDER informed the consultants that he did not calibrate his manufacturing
equipment to ensure that it met FDA guidelines. The consultants noted that the equipment used to
produce the product was antiquated and that the quality of the work was not in conformity with
FDA standards, such as screws with varying thread size.

90.  Based on the inspection, the consultants immediately told WILLIAMS that any
and all product and tools produced by CROWDER must be quarantined and any product
sold or distributed that originated from CROWDER MTS must be recalled, since none of the
product met FDA standards and the product represented a safety hazard to patients. The

consultants created recall notices recalling the hardware for failing to meet performance, safety,
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testing, and documentation standards. Attached as Exhibit 13 and incorporated herein are two

recall notices prepared by the consultants.

* 25 March 2013

Spinal Solutions LLC
Urgent Medical Device Recall - APLIF Implants and Instruments

Dear Doctor or Hospital Administrator,
Spinal Solutions has instituted a Medical Device Recall of APLIF Implants and Instruments. -
" All APLIF implants and instruments are included in this recall.

The APLIF systemn devices are being recalled because the safety and effectiveness of the product have not been
evaluated by the FDA in a premarket submission.

The APLIF system is not supported by adequate testing and documentation to demonstrate that it meets
performance or safety standards. These inadequacies might result in product performance failures that could
cause patient harm due to implant breakage, movement, or inadequate sterilization.
91.  Despite the consultants’ warning that all products emanating from
CROWDER and/or CROWDER MTS must be quarantined and recalled based on patient

safety, Defendants did nothing, all in furtherance of the conspiracy.

G. A Cover Up Was Absolutely Necessary to the Continued Success of the Scheme

92.  To achieve the goal of the fraudulent scheme it was necessary that the Defendant
co-conspirators actively conceal it from patients, insurers, other payers, and the FDA. The
fraudulent scheme included agreement by and among the co-Defendants/co-conspirators, and each
of them, to disguise the true identity, source, origin, provenance, actual cost and/or
manufacturer/producer of implantable hardware used in the spinal fusion surgeries, because
Defendants, and each of them, knew there was a lack of documentation or other supporting
evidence to establish that the implantable hardware used in thousands of spinal surgeries, including
Plaintiff’s surgery, was FDA approved or safe for use in spinal fusion surgeries.

93.  When the FDA first arrived to inspect SS on the basis that it was the manufacturer
of trays for spinal fusion surgeries, WILLIAMS, in conjunction with MSW and FIELDS,
willfully and intentionally destroyed and/or hid records and documents related to the
production, manufacture, distribution and sale of the implantable’ spinal hardware.

WILLIAMS, MSW and FIELDS willfully and intentionally engaged in multiple acts of spoliation
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of evidence, acting to conceal the fact that much of the inventory of items used in connection with
spinal fusion surgeries was counterfeit, bogus or a non-FDA approved “knock-off.” WILLIAMS,
MSW and FIELDS engaged in such spoliation to preclude the FDA from learning that
CROWDER, at CROWDER MTS was producing the counterfeit product and that thousands of
bills had been generated for payment reflecting the cost of original, genuine equipment, not fake
product. In doing so, WILLIAMS, MSW and FIELDS acted in their own financial interest with a
conscious disregard of the right of patients such as MARCIEL.

94.  Because of the intentional spoliation of evidence and failure to document required
information such as product lot numbers, quantity, and destination, the origin and provenance of all
products manufactured, distributed and sold by SS and OA cannot be determined. At the time
Defendants began to engage in spoliation of evidence in reaction to the FDA inspection,
Defendants knew that discovery of the conspiracy, including discovery of the manufacture of
counterfeit, non-FDA approved “knock-off” hardware, would cause the immediate cessation of the
conspiracy and criminal and civil legal battles. At the time of the destruction of evidence,
Defendants were in exclusive control of the documents.

H. Revelations Of The Depth Of The Scheme From The Drobot Indictment

95.  The scope and depth of the kickback scheme was publicly exposed on February 21,
2014, when DROBOT, the owner and operator of PACIFIC HOSPITAL, entered into a Plea
Agreement regarding his participation and orchestration of a conspiratorial scheme to defraud
patients of his or her right to the delivery of honest medical services. The plea agreement was
silent as to the distribution and use of counterfeit, non-FDA approved medical hardware in
connection with spinal surgeries that were part of the unlawful kickback and overbilling scheme.
A true and correct copy of the Information and Plea Agreement are attached as Exhibit 14 and
Exhibit 15, respectively, and incorporated herein.

96.  Pursuant to the Plea Agreement, on or about April 24, 2014, DROBOT pled guilty
in the United States District Court, Central District of California, before the Hon. Josephine L.
Staton, U.S. District Judge, to paying kickbacks to doctors, chiropractors, marketers and others for

their referring workers’ compensation patients to PACIFIC HOSPITAL for spine surgeries, other
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types of surgeries, magnetic resonance imaging, toxicology, durable medical equipment and other
services, DROBOT presenﬂy faces five years in federal prison when he appears for his December
2014 sentencing.

97.  In pleading guilty, DROBOT admitted that between 1998 through November 2013,
he recruited, as members of a conspiracy, doctors, chiropractors, and marketers, who received
kickback payments as a means to induce them to perform surgeries at hospitals owned and/or
controlled by DROBOT. DROBOT admitted to paying $15,000 per lumbar fusion surgery and
$10,000 per cervical fusion surgery. Additionally, DROBOT utillized medical hardware for
surgeries at PACIFIC HOSPITAL supplied by distributors with ties to DROBOT. He also
admitted to using II to purchase medical hardware and inflating the price for so that PACIFIC
HOSPITAL could submit false claims to payers, including insurance carriers, for payment.
DROBOT conceded that the purpose of the conspiracy—utilizing kickbacks—was to artificially
increase the cost of the medical hardware as part of the resulting combined charge for spinal
surgery and related medical services, delivered by the physician and hospital to the patient.

98.  The scheme was so wide in its reach that it included DROBOT paying a stream’ of
financial benefits to a California State Legislator in order to recruit his assistance in defeating
legislation that would have eliminated a loophole in the law that threatened the continued existence
of the scheme. To grease his way, DROBOT, as well as Defendants, and DOES 1 through 200,
donated approximately $1.9 million to political campaigns since 2000 and bribed other politicians
to influence legislation that supported their fraudulent scheme.

99. California State Senator Ronald Calderon and his brother, Tom Calderon, accepted
kickbacks through phony contracts, extravagant trips, and expensive meals to write, support, and/or
reject legislation in furtherance of Defendants’ conspiracy. The Calderon brothers also pushed
other legislators to introduce and support legislation that was favorable to DROBOT and
Defendants’ scheme.

100. In 2001, then California State Assembly member Tom Calderon carried a bill that
extended a favorable fee schedule for spinal surgeries that was due to expire at the end of 2001. In

2002, Tom Calderon wrote and passed a workers’ compensation overhaul bill that, buried within its
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39,000 page, made it nearly impossible to cap spinal fusions surgeries prices. When Tom Calderon
losf his seat, he continued to influence legislation in favor of Defendants by becoming a consultant
to PACIFIC HOSPITAL.

101.  As aresult of bribes and kickbacks, the Calderon brothers also attempted to block a
2012 bill that would have changed the state workers’ compensation and drastically cut Defendants’
profits. First introduced as Senate Bill 959, the bill would have eliminated the provisions that

allowed hospitals to charge extra for implanting hardware during spinal surgery on workers’

| compensation patients — undercutting Defendants’ tactic of inflating medical bills. The bill was

incorporated into Senate Bill 863, which altered the workers’ compensation system. Senator
Ronald Calderon was one of the nine lawmakers who voted against the bill despite overwhélming
support from the other 111 California State Assembly and Senate members.

102. As a result of the donations, bribes, and/or kickbacks, Senator Calderon was
indicted on twenty-four criminal charges while Thomas Calderon was charged with eight counts in
February 2014. A true and correct copy of Senator Calderon’s Indictment is attached as Exhibit
16 and incorporated herein.

103.  The fraudulent scheme to which DROBOT confessed was not limited to the doctors,
hospitals and/or suppliers of medical services and medical hardware at PACIFIC HOSPITAL. Nor
was the profiteering among the conspirators limited to payments of kickbacks and manipulation of
grossly inflated patient billing for surgeries and related hardware. As alleged herein, the scheme at
its worst and most despicable extreme involved the counterfeit manufacture and distribution of
non-FDA approved medical hardware, including rods, screws and/or cages implanted in patients
during spinal surgeries without their knowledge or consent.

I. Defendant Doctors Have Falsified Medical Records as Part of The Conspiracy

104. In addition to making entries in medical records that were and are false and
fraudulent, i.e. that FDA-approved implantable spinal hardware was used in connection with spinal
fusion surgeries, either expressly or impliedly, Defendant Doctors have made entries into records
suggesting that the nature and type of implantable spinal fixation devices was fully discussed with

patients prior to surgery. UPPAL clearly knew that the implants that were being placed into the
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bodies of his patients were not FDA approved. Shortly after articles appeared in the Wall
Street Journal concerning spinal fusion surgeries in Southern California and the payment of
kickbacks, UPPAL began to indicate in operative reports and hospital records that he
advised the patient that the implants that would be used were not FDA approved or
“experimental” and may require extraction as a means of trying to insulate himself from
liability with respect to the conspiracy and the implantation of counterfeit, non-FDA
approved “knock-off” spinal fixation devices. True and correct copies of the February 9, 2012
Wall Street Journal article and the September 21, 2012 operative report prepared by UPPAL are

attached as Exhibit 17 and Exhibit 18, respectively, and are incorporated herein.

‘DATR 0¥ SURGBRY 09-21~2012

o

PRZOPERATIVE DIAGNOSIS Stenosls snd spetdylosis 14-5 and L5~91.
ROSTOPERATIVE DIAGNOSIS Stemosis snd spondylosis Lé~5 and 55851,

m-m OF SURGZRY

1. Posterior segment Internal fixatfen ¥4=3 and m—m.
2. Posterlar comprehansive decompression T4-5.
3, Posterlor comprehenzive duceomprassion L3-31.

4. Posterolateral Eusion 14-5. ,

5. Posterolataral Fuzlen I5-S1.

6. Alograft snd autogratt use for J.lmbag spine fusion.
7. Fluorgscopic use,

SURGBON Gurvinder §. Uppal, MD
ASFIGTANT SURGBON 7Tedd Peters, MD
| ANHSTHESIA Genazal,

RNESTRESIGLOGIHS

+

RITTMATEE BLOOD 1084 200 co.
PININS Normal sullne.
DRAXH Removac:g-.

INDICATIONS The patient i2 a male whe iz baving severa back and leg
pain, Hia radiegraphs and MRT show stenosia and spondylosis st L{-5
and L5-§1. He has positive stralght ley ralaing. Ha has psoriatic
agthritie, He has weakness in the ankle, dorsi and plantar fleora.
He has undergone internal madicine clewrance at this pofnt. I have
dsoussed option of ra braatmont, mobe ponoperativa traatment, and .
-Surgery. Suxgsry is an anterior and postarior decompression and
. fusion at L4~5 and LS-51 with instruméntation and bone graft, I
have explained tho potontial risks of the subgery inoiuding daath,
“{nfeution, bleeding, peralysiz, dural leak, poninion; malunien;.
hardvare failure, sexusl dysfuncticn, and lppotence among othars,
Risks of the hons graft were aleo dlscumsed, I have also told him
that the hardwsrs to bs used is not EDA mpproved and may need to be
remvgd in tha futvre. The pnl:ient vadarstands Ehis snd conaanted
for aurgery da:rct‘ibed ab&ve,
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105.  AKMAKIIAN maintains such poor medical records that he is the subject of a
pending accusation by the Medical Board of the State of California, a true and correct copy of
which is attached as Exhibit 19 and incorporated herein. In his operative reports and other
records prepared in connection with spinal fusion surgeries, he regularly represents that he
has discussed the implants té be used in the spinal fusion surgery as well as their FDA status,
both of which are untrue.

J. Marciel Becomes Collateral Damage to Defendants’ Fraudulent Scheme

106.  Unbeknownst to MARCIEL, UPPAL was a willing and longstanding participant in
the fraudulent scheme carried out by Defendants predicated in the submission of fraudulent bills to
payers, including insurance carriers, for the cost of implantable hardware. Similarly, MARCIEL
was unaware that UPPAL regularly specified the use of certain specific implantable hardware at
RIVERSIDE COMMUNITY HOSPITAL and other hospitals based on the payment of kickbacks
to him from the manufacturer, distributor, and/or marketer of such hardware; supplemented by
kickbacks paid by or on behalf of hospitals, including, on information and belief, RIVERSIDE
COMMUNITY HOSPITAL for UPPAL to conduct surgeries at RIVERSIDE COMMUNITY
HOSPITAL.

107. On information and belief, RIVERSIDE COMMUNITY HOSPITAL and/or
DROBOT, or a person or “marketer” acting on behalf of RIVERSIDE COMMUNITY
HOSPITAL, paid UPPAL a rebate, refund, commission, preference, patronage dividend, discount,
or other consideration, whether in the form of money or otherwise, to perform surgeries at
RIVERSIDE COMMUNITY HOSPITAL as part of the larger scheme to defraud insurance
companies. UPPAL, at all times herein relevant, was knowingly designating and prescribing
counterfeit, non-FDA hardware in spinal fusion surgeries through the use of SS, OA and C.1.O.S.
DROBOT, II and RIVERSIDE COMMUNITY HOSPITAL were also knowing purchasers and
distributors of the counterfeit, non-FDA approved “knock-off” implantable spinal fixation devices
supplied by WILLIAMS, SS and OA.

108. UPPAL and RIVERSIDE COMMUNITY HOSPITAL were exclusively responsible

for the selection of medical devices to be used in connection with MARCIEL’s serious spinal
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fusion surgery, including implantable spinal fixation hardware, such as screws, rods, cages, screw

caps and connectors. In selecting the implantable hardware to be used in connection with
MARCIEL’s surgeries, UPPAL and RIVERSIDE COMMUNITY HOSPITAL were fully aware
that their decision to use specific implantable hardware was required to be based on the best
medical interests of the patient, and that the decision was to be made free from the influence of
improper inducements, such as rebates, refunds, commissions; preferences, patronage dividends,
discounts, or other consideration offered and/or paid by the manufacturer, distributor and/or other
vendor of the implantable hardware. In short, Defendants, and each of them, knew that the
selection of implantable hardware to be placed into the body of MARCIEL could not, by law, be
influenced, in any respect, by the payment of disguised kickbacks or the prospect of filing a
fraudulent insurance claim against MARCIEL’s workers’ compensation carrier or insurer.

109.  As a result of UPPAL’s unlawful receipt of kickbacks from Defendants, in return
for his undivided patronage to his co-Defendants, UPPAL knowingly and/or with reckless
disregard for the provenance or origin of the implantable spinal fusion hardware, implanted non-
FDA approved medical hardware in patients such as MARCIEL. In short, UPPAL used the
counterfeit, non-FDA approved spinal fixation hardware that was implanted into MARCIEL’s
spine because he was being paid a kickback or kickbacks for doing so.

110. At all times herein relevant, like the other hospitals involved in the conspiracy,
DROBOT and RIVERSIDE COMMUNITY HOSPITAL perceived spinal fusion surgeries as a
source of revenue due to the unconscionable, fraudulent and illegal mark-up on spinal implants.
As a consequence, DROBOT andA RIVERSIDE COMMUNITY HOSPITAL abandoned all
responsibility to Plaintiff, to ensure that the material being placed into her body at RIVERSIDE
COMMUNITY HOSPITAL was safe, effective, properly manufactured and FDA-approved. On
information and belief, in accordance with the conspiracy, it conducted little or no due diligence
into the origin or provenance of the objects that were ultimately surgically placed into MARCIEL’s
body by UPPAL. Instead, in order to continue a revenue stream from spinal fusion surgeries,
DROBOT, RIVERSIDE COMMUNITY HOSPITAL, II, and UPPAL designated and used

undocumented and counterfeit objects for use in surgeries, including Plaintiff’s surgeries.
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111.  As a direct consequence of the conduct of Defendants, and each of them,

MARCIEL sustained injury, including having foreign objects implanted into her spine without her
knowledge and consent. |

112. In furtherance of the scheme, Defendants, and each of them, have to this day
knowingly conspired to conceal from MARCIEL the true identity, source, origin, provenance
and/or manufacturer of the foreign objects that were implanted into her spine during the course of
the lumbar spinal fusion of L4-5 through S1 surgery performed by UPPAL at RIVERSIDE
COMMUNITY HOSPITAL. Defendants’ concealment continues despite their superior knowledge
and/or exclusive control of records and other information concerning the origin or provenance of
the foreign objects, despite DROBOT’s pledge of cooperation in his plea agreement, and with full
knowledge of their legal obligation to advise MARCIEL, as a patient, that there was and is a
substantial probability that foreign objects were surgically placed into her body during the course
of the surgeries. MARCIEL could not have reasonably suspected the true and material facts
concealed by Defendants until she read the article a‘t;out the conspiracy in March of 2013.

113.  To Defendants, and each of them, MARCIEL was simply another patient in whom
implantable hardware could be placed, regardless of whether it was authentic, genuine, safe and
effective, so that the goal of the conspiracy could be achieved, to defraud insurance corppanies and
ensure a continued stream of unlawful profits for the participant co-conspirator Defendants. At all
times herein relevant, Defendants, and each of them, acted with a conscious disregard of the rights,
health, safety and well-being of MARCIEL for the purpose of their own financial gain.

114. At all times herein relevant, MARCIEL relied on UPPAL, that he was placing his
obligations as a physician and surgeon to patients, including MARCIEL, paramount to any
consideration of financial gain. MARCIEL did not know, nor would have reason to know that in
exchange for kickbacks, UPPAL was a willing participant in the conspiracy described herein. As a
consequence, she, like thousands of other patients, now suffers from having foreign objects in her
spine, the origin or provenance of which cannot be identified and the safety and efﬁcacyiof which

cannot be measured due to the extremely egregious conduct of the Defendants, and each of them.

/17
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V1. CAUSES OF ACTION

FIRST CAUSE OF ACTION

(As Against Defendant UPPAL and DOES 101-105 and As Against All Defendants As Aiders
and Abettors and/or Co-Conspirators)
(Battery)

115. Plaintiff incorporates herein by reference and realleges all of the allegations
contained in Paragraphs 1-114 inclusive.

116. Due to the conspiracy to defraud insurance carriers, as alleged herein, and the
concerted wrongful acts of Defendants, and each of them, Plaintiff consented to what she believed
was a spinal fusion surgery using FDA- approved implantable spinal hardware.

117. MARCIEL underwent a very serious and significant lumbar fusion spinal surgery,
anterior instrumentation L4-5 and L5-S1, replacement of L4 with prosthetic cage, replace L5-S1
with a prosthetic cage, anterior interbody fusion L4-5 and L5-S1 by UPPAL at RIVERSIDE
COMMUNITY HOSPITAL on February 9, 2009,who used false, fraudulent, fake, counterfeit,
non-FDA approved “knock-off” and defective spinal hardware, the origin or provenance of which
cannot be established save and except that it came from SS, knowing that Plaintiff and any other
patient in her position would object and would not consent to surgery using foreign objects under
the guise of being non-FDA approved hardware. Plaintiff, at all times herein relevant, believed that
UPPAL was acting in her best interest, and in the interest of her health, safety and well-being and
never consented to the implantation of anything other than FDA approved spinal fixation hardware.
As herein alleged, UPPAL implanted foreign objects into MARCIEL’s spine on the basis that he
was being paid a kickback to use the foreign objects in lieu of F DA-approved spinal hardware.

118. Defendants, and each of them, acting individually and/or as aiders and abettors
and/or in concert as part of a greater conspiracy as hereinabove set forth, knew and/or acted with a
willful and conscious disregard of Plaintiff’s rights with regard to the manufacture, supply,
distribution, and/or implantation of surgical hardware as part of the surgery performed on Plaintiff.

119.  As a means of furthering their own independent economic interest in the continuing

flow of profits, kickbacks, and/or other financial rewards, Defendants, and each of them, acted with
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a conscious disregard for the source of manufacture and/or supply of medical hardware from their

co-Defendants, with the knowledge that devices would be used in surgical procedures on patients.
Due to conflicts of interest in receiving kickbacks from their co-defendant suppliers of medical
hardware, co-defendant hospital and doctors willfully disregarded any inquiry into whether their
co-defendant suppliers were approved by the FD4A to distribute the medical hardware used in
Plaintiff’s surgery.

120. Defendants, individually and/or as aiders and abettors and/or in concert,
intentionally, unlawfully, harmfully, unreasonably, and/or offensively performed the spinal fusion
surgery without obtaining Plaintiff’s informed consent that non-FDA approved medical devices
were used in connection with her surgery and for the purposes of Defendants’ financial gain.

121.  As a result of the use non-FDA approved spinal implant hardware, Plaintiff was,
and continues to be, harmed by the presence of foreign objects in her body, including cages that are
now part of a spinal fusion. On information and belief, the counterfeit hardware which has a
substantial likelihood of failure, places Plaintiff’s life at risk, and may subject Plaintiff to further
surgeries to replace the counterfeit hardware.

122.  As a direct and legal cause of the acts and omissions of Defendants, and each of
them, Plaintiff was hurt in her health, strength, and activity, and sustained bodily injuries, as
described herein, which have cause, and continue to cause Plaintiff great physical and severe
emotional pain, distress, and suffering, in an amount according to proof.

123. By reason of Defendants’ wrongful conduct, Plaintiff was required to and continues
to employ physicians and other health care providers to examine, treat and care for her injuries
and/or to remove or replace the counterfeit, non-FDA spinal implant hardware. Plaintiff has
incurred, and will continue to incur future medical and incidental expenses, including, but not
limited to, costs for medical monitoring, testing, evaluation, examination, treatment, rehabilitation
and other care in an amount according to proof.

124. By further reason of the incident, Plaintiff has suffered a loss of income and/or a
loss of earning capacity in an amount according to proof.

125. In doing the wrongful and intentional acts as herein alleged, Defendants SPINAL
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SOLUTIONS, ORTHOPEDIC ALLIANCE, WILLIAMS, MSW, FIELDS, C.1.O.S., McGRATH,

TYSON, INTERNATIONAL IMPLANTS, DROBOT, CROWDER, CROWDER MTS,
RANDALL, and DOES 26-100, 151-200, and each pf them, acted with oppression, fraud and
malice and with conscious and willful disregard for the health, safety and general welfare and
rights of Plaintiff. Such action was done with malice, oppression and/or fraud and was and is
despicable, shocking and offensive and entitles the Plaintiff to an award of punitive damages

against these specific Defendants in an amount to be determined at trial.

126. SECOND CAUSE OF ACTION

(As Agaiﬁst Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL,
INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER
MTS, WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL, DROBOT and
DOES 1-200, and As Against All Defendants As Aiders and Abettors and/or Co-

| Conspirators)
(Fraud — Concealment)

127.  Plaintiff incorporates herein by reference and realleges all of the allegations
contained in Paragraphs 1-114, 120 -125, inclusive.

128. Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL,
INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER MTS,
WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL, DROBOT and DOES 1-200, and
each of them, had fiduciary duties to and/or confidential relationships with Plaintiff in which
Defendants had a duty to disclose material facts to Plaintiff relevant to her spinal fusion surgery,
including that UPPAL implanted foreign objects in her body, that the implanted hardware was
counterfeit, non-FDA approved.

129. Only Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL,
INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER MTS,
WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL and DROBOT had knowledge
and or access to knowledge of the true source and/or FDA status of the surgical hardware.

130. Blinded by their own independent economic interests, Defendants, and each of
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o o
them, intentionally and/or in reckless disregard for the truth concealed, suppressed and/or failed to
disclose material facts relevant to the spinal hardware with the intent to deceive and influence the
actions of Plaintiff.

131, Defendants, and each of them, knew that patients would not and/or could not inspect
the hardware to ensure that the hardware was safe and FDA approved. Defendants orally, in
writing, and/or by implication led Plaintiff to believe that the medical devices met with FDA
approval and/or were safe for spinal fusions.

132.  Plaintiff reasonably relied on Defendants’ deception in which Defendants, and each
of them, concealed the manufacture and supply of counterfeit hardware which Defendants, and
each of them, knew would be implanted in patients by co-Defendants. At the time Plaintiff acted
in reliance on Defendants’ misrepresentations, Plaintiff was unaware of the facts Defendants
concealed, suppressed, and/or failed to disclose and would not have consented to surgery if he had
known the true facts.

133. Due to Defendants’ individual and/or concerted concealment of material
information, Plaintiff consented to what she believed was a spinal fusion surgery using FDA
approved implantable hardware.

134.  As a direct and legal cause of Defendants’ concealment, Plaintiff suffered, and

continues to suffer, the injuries and damages hereinabove set forth.

THIRD CAUSE OF ACTION

(As Against Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL,
INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER
MTS, WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL, DROBOT, and
DOES 1-200, and As Against All Defendants As Aiders and Abettors and/or Co-
Conspirators)
(Fraud - Intentional Misrepresentation)
135.  Plaintiff incorporates herein by reference and realleges all of the allegations
contained in Paragraphs 1-115, 120-125, 128-132, inclusive.

136. In furtherance of Defendants’ individual economic interests, Defendants, UPPAL,
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RIVERSIDE COMMUNITY HOSPITAL, INTERNATIONAL IMPLANTS, SPINAL
SOLUTIONS, CROWDER, CROWDER MTS, WILLIAMS, MSW, FIELDS, McGRATH,
TYSON, RANDALL, DROBOT, and DOES 1-20‘0, and each of them, intentionally and/or in
reckless disregard for the truth represented to Plaintiff orally and/or by implication that the spinal
fusion hardware had been legally manufactured in accordance with good manufacturing practice
and/or FDA approved.

137.  In order to maximize their flow of profits, kickbacks, and/or other financial rewards,
Defendants, UPPAL, RIVERSIDE COMMUNITY HOSPITAL, INTERNATIONAL IMPLANTS,
SPINAL SOLUTIONS, CROWDER, CROWDER MTS, WILLIAMS, MSW, FIELDS,
McGRATH, TYSON, RANDALL and DROBOT, misrepresented and/or suppressed material facts
regarding the true source and/or FDA status of the hardware to Plaintiff with the intent to deceive
and induce Plaintiff to consent to surgery.

138. As a direct and legal cause of Defendants’ misrepresentations, Plaintiff suffered,
and continues to suffer, the injuries and damages hereinabove set forth.

FOURTH CAUSE OF ACTION

(As Against Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL,
INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER
MTS, WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL, DROBOT, and
DOES 1-200, and As Against All Defendants As Aiders and Abettors and/or Co-
Conspirators)
(Breach of Fiduciary Duty)
139. Plaintiff incorporates herein by reference and realleges all of the allegations
contained in Paragraphs 1-114, 120-125, 128-132 inclusive.
140. Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL, PACIFIC
HOSPITAL, INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER
MTS, WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL and DROBOT, had a duty

to disclose their receipt of kickbacks and/or use of non-FDA approved counterfeit medical devices

that were not legally authorized to be sold, manufactured, or used in surgeries.
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141. In furtherance of Defendants’ individual and/or concerted efforts to maximize

profits, kickbacks, and/or other financial rewards, Defendants, and each of them, breached and/or
encouraged, aided, abetted, conspired and/or assisted in breaching the fiduciary duty owed to
Plaintiff by failing to advise Plaintiff of the use of counterfeit, non-FDA approved spinal hardware
and by failing to act as a reasonably careful physician, medical provider, supplier, and/or
manufacturer of medical hardware.

142.  As a direct and legal cause of Defendants’ conspiracy to breach the fiduciary duties
owed to Plaintiff, Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove
set forth.

FIFTH CAUSE OF ACTION

(As Against Defendants SPINAL SOLUTIONS, CROWDER, CROWDER MTS, UPPAL,

RIVERSIDE COMMUNITY HOSPITAL, WILLIAMS, MSW, FIELDS, TYSON,

McGRATH, RANDALL, and DOES 1-200)
(Strict Products Liability)

143, Plaintiff incorporates and realleges all of the allegations contained in Paragraphs 1-
8,11, 13-17,22-37, 43-45, 50, 52, 53, 58, 65-97, 106-114, 120-125, inclusive.

144. Defendants acted individually and/or in concert to illegally increase profits,
kickbacks, and/or financial payments from spinal fusion surgeries by manufacturing, distributing,
selling, and/or implanting counterfeit, non-FDA approved spinal hardware.

145. The counterfeit spiﬂal implant hardware, which was not FDA tested, and/or
approved, contained a defect when it left Defendants’ possession, was defectively designed and
manufactured so as not to perform as safely as an ordinary consumer would have expected FDA
approved hardware to perform, and had potential risks that were known and/or knowable to
Defendants at the time of the manufacture, distribution, sale, and/or use that presented a substantial
danger to patients when used in an intended or reasonably foreseeable way.

146. As a direct and legal result of these wrongful acts or omissions of Defendants,

Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth.

/11
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SIXTH CAUSE OF ACTION

(As Against Defendants SPINAL SOLUTIONS, CROWDER, CROWDER MTS, UPPAL,

RIVERSIDE COMMUNITY HOSPITAL, WILLIAMS, MSW, FIELDS, TYSON,

McGRATH, RANDALL, and DOES 1-200)
(Breach of Implied Warranty)

147.  Plaintiff incorporates and realleges all of the allegations contained in Paragraphs 1-
8,11, 13-17, 22-37, 43-45, 50, 52, 53, 58, 65-97, 106-114, 120-125, inclusive.

148.  Plaintiff reasonably relied on the skill and judgment of Defendants, and as such their
implied warranty, in undergoing spinal fusion surgery with surgical implant hardware
manufactured, designed, sold, selected, and/or implanted by Defendants.

149.  As a direct and legal result of these wrongful acts or omissions of Defendants,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth.

SEVENTH CAUSE OF ACTION

(As Against Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL,
INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER
MTS, WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL, DROBOT, and
DOES 1-200, and As Against All Defendants as Aiders and Abettors and/or Co-
Conspirators)
(Intentional Infliction of Emotional Distress)

150. Plamtiff incorporates herein by reference and realleges all of the allegations
contained in Paragraphs 1-114, 120-125, inclusive.

151.  The actions of Defendants, as described hereinabove, were outrageous and abused
Defendants’ positions of authority and/or power over Plaintiff.

152.  Defendants intended to cause severe, emotional distress, and/or acted in conscious
disregard of the probability that Plaintiff would suffer emotional distress.

153.  As a direct and legal result of these wrongful acts or omissions of Defendants,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth, including

but not limited to severe emotional distress.
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EIGHTH CAUSE OF ACTION

(As Against Defendants UPPAL, RIVERSIDE COMMUNITY HOSPITAL,
INTERNATIONAL IMPLANTS, SPINAL SOLUTIONS, CROWDER, CROWDER
MTS, WILLIAMS, MSW, FIELDS, McGRATH, TYSON, RANDALL, DROBOT, and
DOES 1-200, and As Against All Defendants As Aiders and Abettors
and/or Co-Conspirators)
(Negligence)

154.  Plaintiff incorporates herein by reference and realleges all of the allegations
Contained in Paragraphs 1-114, 120-124, inclusive.

155. At all times herein mentioned, Defendants, individually and in concert, acted
carelessly, negligently, recklessly, and/or unlawfully in respect to the acts hereinabove set forth.

156. As a direct and legal result of these wrongful acts or omissions of Defendants,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth.

VII. PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for relief and judgment against Defendants as follows:
1. For compensatory and general damages according to proof;
2. For past and future medical and incidental expenses, including sufficient funds for

ongoing medical monitoring according to proof;

3. For past and future loss of earnings and earning capacity according to proof;

4, For an order for restitution and/or restitutionary disgorgement of profits wrongfully
obtained by Defendants;

5. For punitive damages to deter and make an example of Defendants SPINAL

SOLUTIONS, ORTHOPEDIC ALLIANCE, WILLIAMS, MSW, FIELDS,
CI1O.S., McGRATH, TYSON, INTERNATIONAL IMPLANTS, DROBOT,
CROWDER, CROWDER MTS, RANDALL, and DOES 26-100, 151-200;

6. For attorney fees and expert/consultant fees under existing law;

7. For pre-judgment and post-judgment interest as permitted by law;

8. For costs of suit incurred herein; and
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9.

For such other and further relief as the Court deems just and proper.

Dated: October! |0 2014

KABATECK BROWN KELLNER, LLP
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VIII. JURY DEMAND

Plaintiff demands trial by jury on all issues so triable.

Dated: October\!, 2014

KABATECK BROWN KELLNER, LLP

By: , .
JOSEPH M/BARIRE
Attorneydfor-Plaintiff
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4130.Flat Rock Dr. Siite:150
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{951)509-0246
anggla@mo,semces.net

Spinal:Selatiofis-LLC
41558 Eastman Dr:
UnitA .
Murriets;:CA 92562

- 5i580.00
1,395.00 2,790,00

13/302009 4
2
2 42500 #850.00°
. 6
1
p’4

12/30/2009 Ta7e3s - ‘7x35mm Scew
12/g0/2009 T90070" ‘7ommRod

12/30/2609 T10100 Serew Caps

-12/30/2009 T84560- ‘Med:Grogslink:
12/36/2009 13025:612 :30%25 x a2mm AUIRCage

47500 %,850:00
1,495:00 *1,495-00
4,295.90 8;590:00_,

. "a-'eauem-.-'_ﬁj ‘SURTOTAL "$22,155.00
= Tri City Hospitdl, : e n , i

-, 71708328 , DISCOUNT (50%) . $-13,077:50
e PG o S LY PR SPLE P
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Tri City Hospital - On Spinal Solutions Invoice

Pedicle Screw

Transverse Link Assembly

Transvers

Part Number
SG5030
SG5035
SG5040
SG6040
SG6045
SG6050
SG6540
SGB545
SG6550
SG6555
SG7035
SG7040
SG7045
SG7050
SG7055
SG7540
SG7545
SG7550
SG7555
SG8040
SG8045
SG8050
SG8055

Part Number
SGA2103
SGA2160
SGA2170
SGA2180

e Link

$G2140
8G21560
5G2160
$G2170
SG2180

Reduction Screw

Part Number
SGB140
SG6145

Dimenslon

5.0X 30 mm
5.0x35mm
5.0 x40 mm
6.0 x40 mm
6.0 x45 mm

6.0 x50 mm

6.5 x 40 mm
6.5 x 45 mm
6.5 x50 mm
6.5 x 55 mm
7.0x35mm
7.0 x40 mm
7.0 x45 mm
7.0 x50 mm
7.0 X55 mm
7.5x40 mm
7.5x45 mm
7.5 x50 mm
7.5 x 55 mm

" 8.0x40 mm

8.0x45 mm
8.0 x 50 mm
8.0 x 55 mm

Dimension

Small
Medium

-Large

Dimension
40mm
50mm
60mm
70mm
80mm

Dimension
6.0 x40 mm
6.0 X 45 mm

Price
$1,395.00
$1,395.00
$1,395.00
$1,395.00
$1,395.00
$1,395.00
$1,395.00
$1,395.00
$1,395.00
$1,395.00
$1,395.00

Price’

$1,495.00

Price

$1,495.00

Price

Eff 2/1/09




Tri City Hospital - On $pinal Solutions.Invoice

Connectors

Screw Cap

Rod

Part Number
SG3601
SG3602
SG3603
SG3604

Part Number
§G3010

Part Number
SG1604
SG1605
S$G1606
S$G1607
SG1608
SG1603
$G1610
8G1612
SG1615
561620
$G1630
SG1640

ALIF Cages

Part Number
13025612
13025-614
13025616
13025618

Dimension

1.0mm
20mm -
3.0mm
4.0 mm

Dimenslon
0

Dimension
6.0 x40 mm
6.0 x50 mm
6.0x60 mm
8.0x70 mm
6.0 x 80 mm
6.0 x90 mm
6.0 x 100 mm
6.0x 120 mm
6.0 x 150 mm
6.0 x 200 mm
6.0 x 300 mm
6.0 x 400 mm

Dimension
12mm '
14mm
16mm
18mm

Price
$596.00
$596.00
$596.00
$596.00

Price
$475.00

Price
$425.00
$425.00
$425.00

. $425.00

$425.00
$425.00
$425.00
$425.00
$425.00
$425.00
$425.00
$425.00

Price
$4,295.00
$4,295.00
$4,295.00
$4,295.00

Eff 2/1/09




Tri City Hospital - On Spinal Solutions Invoice

Genex
Part Number Dimension
920-010 10cc

Price
$1,985.00

Eff 2/1/09
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BETWEEN
TRI-CITY REGIONAL MEDICAL CENTER

AND
COMPREHENSIVE INTRA-OPERATIVE SERVICES, INC.

BUSINESS PROMOTION AND MARKETING AGREEMENT @
!

This Business Promotion and Marketing Agreement (“Agreement”) is entered into
effective this 1st day of December 2010 (“Effective Date”) by and between Gardens Regional
Hospital and Medical Center, Inc., a California nonprofit corporation, d/b/a Tri-City Regional
Medical Center (“Hospital"') and Comprehensive Intra-Operative Services, Inc., a California
corporation (““Consultant™).

RECITALS

A.  Hospital owns and operates a general acute care hospital licensed pursuant to
California Health and Safety Code Section 1250 and located at 21530 South Pioneer Boulevard,
Hawaiian Gardens California 90716. Hospital’s clinical programs include spine disorders, sports
medicine, general orthopedics, and pain management.

B.  Consultant is located at 4130 Flat Rock Drive, Riverside, California and is
experienced in designing and implementing, and successfully has designed and implemented,
direct promotion services, including business development, promotion and marketing, on behalf
of health care providers in Southern California, including those who specialize in spinc
disorders, sports medicine, general orthopedics, and pain management.

C.  Hospital desires to engage Consultant to promote Hospital’s facility, medical staff
and clinical programs including, without limitation, those pertaining to orthopedics, spinal
diseases/injuries, sports medicine, pain managemnent, and workers’ compensation services
("‘Hospital Services"), to interested parties in Southern California and to other health care
providers including, but not limited to, chiropractors and orthopedic practice professionals; and
Consultant desires to perform such services on behalf of Hospital pursuant to the terms and
conditions of this Agreement.

NOW THEREFORE, in consideration of the mutual promises herein contained, and for
mutual, valuable consideration the value of which is hercby acknowledged, the parties hereto
agree as follows:

1 ENGAGEMENT OF CONSULTANT

1.1  Appointment, Hospital hereby appoints Consultant to provide the services set
forth in the scope of service attached hereto as Exhibit A and incorporated herein by reference
(“Promotion Services”), which Promotion Services Hospital has determined are necessary in
order to effectively inform other health care providers about the nature and availability of

CIOS Marketirg Agmt (FINAL) Page 1 of 32 Hospital /L‘{#y‘
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Hospital Services, and Consultant hereby accepts this engagement in accordance with the terms
and conditions set forth herein, including in Exhibit A.

1.2 Control Retained by Hospital, Notwithstanding anything contained anywhere
to the contrary, throughout the term, Hospital, through its Board of Directors (“Board™), shall
retain all authority and shall exercise control over the business, policies, operation, and assets of
Hospital, in accordance with Hospital’s governance docuiments as such documents may be
amended from time to time (collectively, “Governing Documents*), policies and direclives set
forth by Hospital’s Board (including any written modifications or amendments thereto as may be
approved by the Board from time to time), all applicable laws, ordinances, rules and regulations
of federal, California state (“State ) and local governments, and the accreditation standards of
the DNV and/or other applicable accreditation agency. Consultant shall performn the Promotion
Services described in this Agreement in accordance with Hospital's Governing Documents,
policies and dircctives (including any written modifications or amendments thereto as may be
approved by the Board from time to time). At all times during the term hereof, Consultant shall
be and remain directly responsible and accountable to the chief executive officer of Hospital
(“CEO™), and any and all Hospital representatives as may be designated by the CEQ, for the
performance of the Promotion Services and all other duties of Consultant set forth herein. By
entering into this Agreement, Hospital does not hereby delegate to Consultant any of the powers,
duties, and responsibilities vested in the Board by law or by Hospital’s Goveming Documents.
Nothing in this Agreement authorizes, nor shall be interpreted to authorize, Consultant to
exercise control, responsibility or governance of a material amount of the assets or operations of
Hospital, nor does this Agrecment authorize Consultant to incur any. financial obligation on
behalf of Hospital without prior approval of the CEO.

1.3 Independent Contvactors. Hospital and Consultant are and shall be at all times
acting hereunder as independent contractors. Nothing contained herein shall be construed as
creating a partnership, joint venture, agency or employment relationship between Consultant and
Hospital, or any relationship other than that of independent parties contracting with each other
solely for the purpose of carrying out the provisions of this Agreement. Consequently, the parties
agree that neither party (nor any employee, agent or representative of such party) shall, by virtue
of this Agreement, have a claim against the other party for any workers’ compensation or any
other employment compensation or fringe benefit, and that each party is responsible for all
employer withholding, taxes, insurance, workers’ compensation contributions, Social Security
and Medicare taxes, other payroll taxes and similar mandatory employer withholds and
compensation for such party’s personnel. Consultant shall supervise the activities of all of its
employees, agents and sub-contractors (“Consultant Personnel ) in their performance of
Promotion Services on behalf of Consultant. Consultant shall establish and pay all wages,
salaries and compensation, and shall establish staffing levels, individual work hours, personnel
policics and omployeu benelfit programs for all such Consultant Personnel and Hospital shall
have absolutely no responsibility to provide wages, sick leave, vacation, withholding,
compensation or benefits of any kind to Consultant Personnel.

2, DUTIES OF CONSULTANT

Hospilalk.,éi}'-'.(/-.-'

O
Consultant E i ( ]
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2.1 Prometion Services, During the term hereof, Consultant shall provide the

Promotion Services pursuant to Section 1.1.

22  Reports, Ataminimum, each month Consultant shall provide Hospital with a
Monthly Promotion Services Report (as defined and described more explicitly in Section 7
below), in a form acceptable to the CEQ, which describes all Promotion Services performed in
the previous calendar month and the time devoted by Consultant in connection with such

Promotion Services.
23 Confidentiality.

2.3.1 Confidential Information; Trade Secrets. During the term of this
Agreement, Consultant may gain confidential, privileged or proprietary information regarding
Hospital’s medical, financial or business matters including, but not limited to, fees, schedules,
policies, analyses, patient lists, patient information, forms, insurance reimbursements,
payor/provider information, business development and marketing strategies, plans, and methods,
raw data, costs, rates, contract terms, and any other information or material which derives actual
or potential economic or other value from not being generally know to other entities (collectively
“Confidential Information"). Without limiting the scope of the foregoing, Consultant agrees
that the terms and conditions of this Agreement, including, without limitation, the amount-of
Consultant’s compensation, are Confidential Information. Consultant further acknowledges that
Hospital, in connection with Hospital’s business, has developed and will develop certain
operating manuals, websites and content, marketing materials, business plans, symbols,
trademarks, trade names, service marks, designs, patients lists, procedures, processes and other
copyrighted, patented, trademarked or other legally protectable information that is proprietary
and confidential to Hospital (collectively, “Trade Secrets™).

2.3.2 Non-Disclosure; Prohibition Against Use. Consultant agrees not to use
{except in the course of its engagement hereunder), release, disclose or disseminate, to any
person or entity any Confidential Information or Trade Secrets except (a) to authorized
representatives of Hospital; (b) upon court or governmental agency order; or (c) with the prior
written consent of Hospital. Consultant acknowledges that it is prohibited from using any
Confidential Information or Trade Secrets of Hospital for the benefit of Consultant, that this
prohibition continues after the termination or expiration of this Agreement, and that such
unauthorized use may result in the imposition of damages and/or injunctive relief pursuant to
Section 2.3.4, below. Upon termination or expiration of this Agreement, Consultant shall
immediately retumn to Hospital any Confidential Information and materials relating to Trade
Secrets in its possession pursuant to Section 15.4.3.

2.3.2.1 Reservation of Riphts. The partics acknowledge and agree that,
cxcept for the rights and licenses expressly granted by each party to the other party under this
Agreement, each party will retain all right, title and interest in and to its products, services,
marks, and all content, information and other materials on its website(s) and in its own marketing
and promotion materials, and nothing contained in this Agreement will be construed as

/!
Hospital //j'f/('

Consultant H ¢ (;2

CIOS Markceling Agmi(FINAL) Page 3 of 32




conferring upon such party, by. implication, operation of law or otherwise, any other license or
other right.

23.3 HIPAA Compliance. Consultant agrees to abide by the terms of the
HIPAA Business Associatc Addendum attached hereto and incorporated by reference herein as
Exhibit B.

234 Injunctive Relief. Consultant recognizes that irreparable injury will
result to Hospital’s business and property if Consultant breaches any of the provisions in
Sections 2.3.2, 2.3.2.1 or 2.3.3, above. Accordingly, Consultant acknowledges and consents to
the obtaining by Hospital of whatever injunctive relief may be appropriate to remedy the breach
or compel Consultant’s performance of Scction 2.3.2 and the terms and conditions set forth in
the Business Associate Addendum attached as Exhibit.B, without the necessity of proving actual
damage. Any injunctive relief Hospital obtains shall be in addition to any other remedies and
damages available to Hospital.

23.5 Survival. The provisions set forth in this Section 2.3 shall survive the
expiration or other termination of this Agreement.

24  Restrictive Covenant, Consultant agrees, during the term of this Agreement and
any renewal thereof, to abide by the restrictive covenants set forth in Section 2.4.1, below;
Surther, in the event Consultant engages in conduct which violates this Section 2.4 or which
materially interferes with (or is reasonably anticipated to interfere with) Consultant’s
performance under this Agreement, Hospital may exercise its rights under Section 15, below.

24.1 Conflict of Interest. Consultant shall immediately inform the CEQ, in
writing, of any arrangement that Consultant or any of its officers, members, employees, or
affiliates enter into, which present, or are reasonably anticipated to present, a Conflict of Interest
(as defined below) or to materially interfere with Consultant’s performance of its duties under
this Agreement. As used in this Section 2.4, 1, the term “Coriflict of Interest” is defined to
include, without limitation, any arrangement or agreement to provide the same or similar
services as the Promotion Services to be provided hereunder, to or on behalf of any health care
facility or provider that is located within a twenty (20) mile radius of Hospital, and which
provides services that are the same or similar to Hospital Services.

3. REPRESENTATIONS AND WARRANTIES

3.1  Consultant Representations. Consultant represents and warrants, upon
execution and while this Agreement is in effect, as follows:

3.1.1  Consultant is not bound by any contractual arrangement or any other
obligation that would prectude Consultant from entering into or fully performing all of
Consultant’s duties pursuant to this Agreement;

. ] _,/’ L4
CI0S Marketing Agmi(FINAL) Page 4 of 32 Hosplital LY

Consultant _ﬂi_()

R P % S




3.1.2 There are no actions, suits, or proceedings pending or threatened, against
Consultant or its principals, at law or in equity, beforc or by any federal, State, municipal, or
other governmental department, commission, board, bureau, agency, or instrumentality, that
would, if decided adversely, have a materially adverse effect on Consultant or the performance

of Consultant’s duties pursuant to this Agreement;

3.1.3 Neither Consultant, nor any individual shareholder, officer, director,
principal, employee, or subcontractor of Consultant nor Consultant Personnel has ever been:
convicted of a criminal offense relating to health care or any crime punishable as a felony; listed
by a federal agency as debarred, suspended, excluded or othenwise ineligible for participation in
a federal health carc program; convicted of any dct or acts constituting a felony or misdemeanor
involving moral turpitude under the laws of the United States, any state thereof or any foreign
jurisdiction, or; is under investigation or involved in any legal proceeding which may lead to
such a conviction or exclusion. '

3.1.4 No licensed physician or any licensed physician’s family member owns an
interest in Consultant’s businesses.

3.1.5 Neither Consultant, nor any of Consultant’s affiliates or subcontractors,
nor any of their respective officers, directors, employces, agents, or representatives did in the
: past, or will in the future, in connection with this Agreement, or otherwise, solicit, receive, pay
: or give anything of value (including, but not limited to, goods, services, cash, referrals or any
! other form of remuneration or gift) to or from any physician, administrator, employee, agent or
! representative of or connected with the Hospital, or to or from any third party who may at this
time or in the future be in a position to refer patients to the Hospital.

3.1.6 Al of Consultant’s activities and Promotion Services are in full and
complete compliance with all local, State and federal laws, standards; regulations, and
ordinances including, but not limited to, 42 U.S.C. §1320a-7b(b), commonly known as the
“Federal Anti-Kickback Statute;” 42 U.S.C. §1395nn, commonly known as the “Stark Act,”
and; California Business and Professions Code § 650, commonly known as California’s
“Physician Qutpatient Referral Act (‘PORA’).”

3.1.7 Consultant certifies that it does not engage in the practice of medicine or
otherwise provide professional medical or related services to patients, nor does Consultant
employ individuals to furnish such services on behalf of Consultant, Hospital, or any other
e person or entity. Nothing contained herein shall be deemed to authorize or require anyone
engaged by Consultant to influence or interfere with any physician’s professional judgment.

3.1.8 Consultant acknowledges the prohibition set forth in California Business
and Professions Code §2400, within the Medical Practice Act, which provides, “Corporations
and other artificial entities shall have no professional rights, privileges, or powers.” Neither
Consultant nor Consultant Personnel shall offer or conduct patient evaluation, diagnosis, care
and/or treatment. Consultant shall not perform or authorize any of Consultant’s Personnel to
" perform any of the following activities, all of which must be conducted by a physician licensed

2 CIOS Markeling Agmi(FINAL) Page 5 0f 32 Hospital £~
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in the State and would constitute the unlicensed practice of medicine if perfonmed by an
unlicensed person:

¢ Determining what diagnostic tests are appropriate for a particular condition.

« Detennining the need for referrals to, or consultation with, another
physician/specialist.

* Responsibility for the ultimate overall care of the patient, including treatment
options available to the patient,

3.1.9  The person who is executing this Agreement on behalf of Consultant is
authorized to enter into this Agreement on its behalf. Consultant represents and warrants, upon
execution and while this Agreement is in cffect, this Agreement has been duly authorized by
Consultant, has been duly executed and delivered by authorized representatives of Consultant,
and represents the legal, valid, and binding agreement of Consultant and, to the best of
Consultants knowledge and belief, is enforceable against Consultant in accordance with its
terms.

3.L.10  Promotion Services to be provided by Consultant and Consultant
Personnel and agents, affiliates and subcontractors hereunder in theory and in practice comply
with the requirements of all federal, Statc and local laws, regulations and ordinances and shall in
no way (i) jeopardize Hospital’s licensure or its participatiori in any government health care
program,; or (ii) violate any patient’s privacy rights.

3.2 Hospital Representations. Hospital represents and warrants, upon execution and
while this Agreement is in efféct, this Agreement has been duly authorized by Hospital, has been
duly executed and delivered by authorized representative of Hospital, and represents the legal,
valid, and binding agreement of Hospital and, to the best of Hospital’s knowledge and belief, is
enforceable against Hospital in accordance with ifs terms.

33 Joint Representations. Hospital and Consultant jointly represent and warrant,
upon execution and while this Agreement is in effect, that this Agreement sets forth all of the
services to be provided by Consultant to Hospital during the term hereof, and that it is intended
to satisfy all of the criteria governing satisfaction of the “safe harbor for “personal services and
management contracts™ pursvant to Title 42 of C.F.R., Section 1001.952().

3.4  Survival. The warranties and representations contained in this Section 3 shall
survive the expiration or other termination of this Agrecment.

4. NO REQUIREMENT TO REFER

Nothing in this Agreement, whether written or oral, nor any-consideration in connection
herewith contemplates, requires or is intended to induce or pay any person to refer any patient or
any other person to Hospital.
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NON-SOLICITATION

During the term and any renewal of this Agreement, and for a period of one (1) year
thereafter, neither party shall, on its own behalf or on behalf of any person or entity, solicit the
services of any person currently employed by, or under a service contract with the other party,
except insofar as such party seeks such services for purpose of performing such party’s duties
under this Agreement,

6. USE OF HOSPITAL’S NAME AND FACILITIES

Consultant agrees not to use Hospital’s name or any part of Hospital’s facilities or.
premises for any purpose other than the performance of Promotion Services and related duties
under this Agreement, subject to Section 2.4.2 above.

1 DOCUMENTATION OF PROMOTION SERVICES

Consultant shall cause Consultant Personnel {o prepare on a monthly basis during the
term hereof an accurate and complete record documenting the Promotion Services provided by
Consultant Personnel during the preceding month (“Monthly Promotion Services Reporf’). No
later than ten (10) days after the last day of cach month, Consultant shall submit to the CEO, the
Monthly Promotion Services Report for the preceding month in a form consistent with the
template set forth in Exhibit C attached hereto and incorporated by reference herein or as
othenvise may be mutually agreed upon in writing by the parties. The Monthly Promotion
Services Report shall include, without limitation, a description of the Promotion Services
performed and the number of hours expended by all Consultant Personnel. In the event
Consultant fails to produce and timely submit 4 complete and accurate Monthly Promotion
Services Report pursuant to this Section 7, Hospital may exercise its rights under Sections 8.2
and 15 below. ‘

8. COMPENSATION

8.1  Compensation for Promoetion Services. Consultant shall accrue and accept as
its sole and total, all-inclusive flat rate compensation the amount of Twenty Thousand Dollars
($20,000.00) per month (““Promotion Services Fee") for all Promolion Services provided
hercunder during the preceding month, subject to the provisions of Section 8.2, below; and
subject, further, to Consultant’s duty o make a timely submission to the CEO of a complete and
accurate Monthly Promotion Services Report in accordance with Section 7, above. No other
compensation or reimbursements shall be paid by Hospital to Consultant, unless agreed to, in
advancc, in a writing signed by both parties; Hospilal shall not be responsible for payment of any
costs and expenses associated with the Promotion Services including, but not limited to, travel, -
faxes, photocopying, messengers and couriers, postage, telephone, auto, mileage, parking,
matenials, taxes, secretarial services; insurance, equipment, maintenance, forms, supplies, legal
services, clerical services, licenses, certifications and the like.

8.2 ' Conditions of Pavment.
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8.2.1 Within ten (10) days following the last day of each month during the term
of this Agreement, Consultant shall furnish the CEO with an invoice and Monthly Promotion
Services Report specified in Section 7, above, specifying all Promotion Services provided
pursuant to this Agreement.

8.2.2  Anything to the contrary notwithstanding, in the event that Consultant
fails to produce a' Monthly Promotion Services Report for any month during the term hereof to
the satisfaction of the CEO, Hospital shall make no payment of compensation whatsoever to

* Consultant with respect to the month or months for which Consultant has failed to produce such

documentation.

8.2.3 In the event Consultant fails to timely submit an acceptable Monthly
Promotion Services Report compliant with the terms stated herein for any month during the term
hereof within ninety (90) calendar days following the end of the month during which such
Promotion Scrvices were rendered, Hospital, in its sole discretion, shall be fully and forever
relieved from any obligation to make payment of any compensation whatsoever with respect to
the month(s) for which Consultant has failed to fully and timely produce and submit such
Monthly Promotion Services Report.

8.2.4 Subject to Section 8.2.3 above, all payments of compensation by Hospital
to Consultant shall be made by Hospital to Consultant on or before the later to occur of (a) the
fifteenth (15th) day of the month following the month for which payment is being made, or (b)
ten (10) days following the Hospital's receipt of the Monthly Promotion Services Report and an
invoice pursuant to Section 8.2.1, above, with respect to such month. :

9. INSURANCE

0.1 Comprehensive General Liébilitv Insurance,

9.1.1  Consultant shall procure and maintain during the term hereof, at
Consultant’s sole and complete expense, compreliensive general liability insurance (“CGL")
covering Consultant for all activities undertaken by Consultant and all losses that inay be
incurred by Consultant pursuant to this Agreement. Each policy of CGL insurance shall be
provided by a carrier that is licensed to do business in California having at least an “A” Best
rating, and, for each policy of coverage, shall provide minimum coverage limits in the amounts
of $1,000,000 per claim and $3,000,000 in the aggregate for the policy year. The CGL insurance
shall provide coverage for all occurrences or claims during the term of this Agreement and any
extension thereof. Hospital shall be named as an additional insured under each policy and proof
thereof shall be provided to Hospital promptly upon request. The CGL insurance policy shall not
be cancelable or modifiable, except upon thirty (30) days’ prior written notice by Consultant to
Hospital. In the event of cancellation or modification of the CGL policy, Consultant shall
immediately notify Hospital and immediately replace the insurance.

9.2  “Tail® Coverage.
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9.2.1 If the insurance oblained and maintained pursuant to Section 9.1.2 hereof
is provided on a “claims-made” basis, Consultant agrees that, prior to the effective date of the
termination of such coverage, if applicable, Consultant shall purchase, at Consultant’s sole and
complete expense, “tail” insurance (i.c., an extended reporting.endorsement) for an unlimited
reporting period with the same coverage limits required pursuant to Section 9.1.1 for all claims
arising out of incidents occutring prior to termination of Consultant’s current coverage.

9.2.2  No later than ten (10) days prior to the effective date of the expiration or
earlier termination of this Agreement, Consultant shall purchase tail coverage with the same
coverage limits pursuant to Section 9.1.1 for an unlimited reporting period for all claims arising
after the effective date of such expiration or termination and which arise out of incidents
occurring during the term hereof, If Consultant fails to do s0, Consultant hereby authorizes
Hospital to purchase such coverage, and to deduct the cost thereof from any compensation or
expense reimbursement otherwise duc to Consultant under this Agreement, If Hospital’s cost of
purchasing such tail coverage pursuant to this Section 9.2.2 exceeds any compensation or ‘
expense reimbursement otherwise due to Consultant, Consultant shall pay the difference to
Hospital within ten (10) days of Hospital’s demand for it. Overdue amounts shall bear interest at
ten percent (10%) per annum or, if lower, at the maximum rate allowed by law.

93. Workers’ Compensation Insurance; Emiployer’s Liability Coverage.

Consultant shall secure and maintain at all times during the term hereof; at Consultant’s sole and
complete expénse, workers’ compensation and employer’s liability insurance covering
Consultant and all Consultant Personnel and all other employees of Consultant, by a carrier
licensed to do business in California and having at least an “A” Best rating, and shall be
cndorsed to include a (a) waiver of subrogation in favor of Hospital, and (b) thirty (30) days’
prior wrilten notice of cancellation. Such coverage shall be primary and non-contributory.

94  Certificates. Before Consultant provides any Promotion Services under this
Agreement, Consultant shall present Hospital with certificatcs cvidencing the insurance coverage
required pursuant to this Section 9. In addition, prior to the annual anniversary of the Effective
Date of this Agreement, if applicable, Consultant shall present Hospital with a certificate
evidencing the continued insurance coverage required pursuant to this Section 9.

10. INDEMNIFICATION

10.1 Indemnification. Consultant hereby indemnifies and holds Hospital and
Hospital’s management company, South Bay Hospital Management, LLC, a California limited
liability company, and each of their trustees, officers, directors, employees, representatives and
agents harmless from any and all loss, liability, damage, cost and expense (including attorneys’
fees) suffered or incurred by Hospital in connection with (a) any claims brought or threatened
against Hospital for compensation of Consultant Personnel or any other of Consultant’s
employees, laborers, workers, staff, agents, subcontractors or independent contractors, (b)
claims by any third party against Hospita! or Consultant in connection with any act or omission
related to the performance of any duty pursuant to this Agreement, {c) any act or omission
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(including, without limitation, due. to negligence, willful misconduct or othenwise) of

Consultant, Consultant Personnel or anyone acting for or on behalf of Consultant in connection

with this Agreement, or (d) any act or omission constituting a breach or default in the

performance of Consultant’s representations, warranties, covenants or obligations under this

Agreement.

102 Survival. The provisions set forth in this Section 10 shall survive the expiration
or other termination of this Agreement.

11. ACCESS TO BOOKS AND RECORDS

11.1  Required Access for “Secretary” and “Comptroller General.” Consultant
shall make available, upon written request from the Secretary of the United States Department of
Health and Human Services (the “Secrefary"), or upon the request from the Comptroller General
of the United States General Accounting Office (the “Comptroller General™), or any of their

. duly authorized representatives, respectively, a copy of this Agreement and such books,
documents, and records as are necessary to verify the nature and extent of the costs of the
Promotion Services provided by Consultant under this Agreement. Consultant further agrees
that if Consultant carries out any of its duties under this Agreement through a subcontract with a
value or cost of Ten Thousand Dollars ($10,000) or more over a twelve (12) month period with
an agent or subcontractor, such contract shall contain a clause to the effect that the agent or
subcontractor shall make available, upon request from the Secretary, or upon request from the
Comptroller General, or any of their duly authorized representatives, respectively, a copy of such
contract and such books, documents, and records as are necessary to verify the nature and extent
of such costs. The availability of Consultant’s books, documents and records shall be subject at
all times to all applicable legal requirements, including without limitation, such criteria and
procedures for seeking and obtaining access that may be promulgated by the Secretary in federal

regulations.

112 Required Access for Hospital. Consultant shall provide Hospital with all
information, records and any other documents related to the performance of Promotion Services

hereunder, and shall promptly, at Hospital’s request, provide Hospital with copies of any books,
documents, and records released to the Secretary or Comptroller General pursuant to Section

11.1, above.
11.3  Survival. The provisions set forth in this Section 11 shall survive the expiration
or other termination of this Agreement.

12.. DISPUTE RESOLUTION

12.1 Disputes/Arbitration. The Jaws of thie State of California shall govern this
Agreement. Any action or other proceeding under this Agreement shall be commenced and shall

take place in Los Angeles County, California.
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[tis intended that all claims or disputes involving ¢
" Aoreement between the parties related to any matter, controversy or claim arising out-of

or relating to this Agrcement and/or the breach thereof shall be resolved.by.bi ding
arbitration,

4
Hospital ¢ Consfiltant.

Such arbitration shall be held in Los Angeles, California before a retired Judge of the Los
Angeles Superior Court, and under the rules of the California Arbitration Act (Cal. Code Civ.
Proc. sec 1280 et seq., including section 1283.05 and all of the Act’s other mandatory and
permissive rights to discovery). The California Code of Evidence shall apply to all testimony
and documents submitted to the arbitrator. Consultant and Hospital shall select the arbitrator,
and in the event they are not able to agree on the selection of the arbitrator, then, either party
may request a list from ADR Services, Inc. (or if ADR is not available, then its successor or a
mutually agreeable company of similar reputation and experience) of names of ten (10) Judges
retired from the Los Angeles Superior Court who ave providing services to ADR. Hospital may
; first strike the name on the list and, thereafter, the parties shall take tums striking names until

one name remains, and that person shall be selected as the arbitrator. If for any reason that
person cannot serve, the parties shall repeat the process of selection until a qualified arbitrator is
selected. The decision of the arbitrator shall be final and binding on the parties to this
Agreement, and judgment upon the award rendered may be entered in any court having
jurisdiction thereof, Notwithstanding the foregoing (i) cither party shall be entitled to obtain
injunctive or seek similar relief, including obtaining a Writ of Attachment, by filing a request
for immediate action with the Los Angeles Superior Court; and (i) in the event of an action by
or against any third party, any party to this Agreement may join or otherwise proceed against the
other party as part of that action or in an action rcasonably related to or arising therefrom.

The parties agree that the arbitrator is authorized to decide all issues of arbitrability, and that
with the exception of circumstances that require a request for injunctive relief or Writ of
Attachment brought to the Superior Court, the arbitrator shall have exclusive jurisdiction of this
matter. The parties will share the cost of arbitration and each will bear its own altorneys’ fees

and expenses.

THE PARTIES CONFIRM THAT EACH OF THEM HEREBY WAIVES AN
RIGHT TO JURY OR COURT TRIAL AND AGREES TO THE PROVISIONS.O, :

THIS SECTION 12, . A
‘ Hospital _f7i#% Cons%‘r

13. CHANGE INLAW

- 13.1 Legal Event; Consequences. Notwithstanding any other provision of this
Agreement, if the governmental agencies that administer Medicare, Medi-Cal, federal workers’
compensation or any other federal health care program (or their representatives or agents), or any
other federal, State or local governmental or nongovernmental agency, accreditation organization
, or any court of administrative tribunal passes, issues or promulgates any law, rule, rcgulation,

- standard, interpretation, order, decision or judgment including, but not limited, to those relating
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to any regulations pursuant to State or federal anti-kickback or self-referral statutes (collectively

or individually, “Legal Event"), which, in the good faith judgment of one party (the “Noficing

" Party”), materially and adversely affects either party’s licensure, accreditation, certification, or

ability to refer, to accept any referral, to.bill, to claim, to present a claim, or to receive payment
or reimbursement from any federal, State or local governmental or private payor, or which
subjects the Noticing Party to a risk of prosecution or civil monetary penalty, or which, in the
good faith judgment of the Noticing Party, indicates a rule or regulation with which the Noticing
Party desires further compliance, then the Noticing Party may give the other party notice of
intent to amend or terminate this Agreement in accordance with Section 13.2, below.

132 Notice Reguirements. The Nolicing Party shall give notice to the other party
setting forth the following information:

13.2.1 The Legal Event giving rise to the notice;
13.2.2 The consequences of the Legal Event as to the Noticing Party;

13.2.3 The Noticing Party’s intention to'either:

(d)  Terminate this Agreement due to unacceptable risk of prosecution
or civil monetary penalty; ot

(b)  Amend this Agreement, together with a statement that the purpose
thereof is one or more of the following:

(1) To further comply with any anti-kickback or Stark (I-11)
statutory provisions or rules or regulations created or affected by
the Legal Event;

(2)  To satisfy any licensure, accreditation or certification
requirements created or affected by the Legal Event(s); or

(3)  To eliminate or minimize the risk of prosecution or civil
monelary penalty;

13.2.4 The Noticing Party’s proposed amendment(s); and

[3.2.5 The Noticing Party’s request for commencement of the Renegotiation
Period (as defined below).

13.3 Renegotiation Period; Termination. In the event of notice under Sections
13.2.3(a) or 13.2.3(b) above, the parties shall have ten (10) days from the giving of such notice
(“Renegotiation Period ") within which to attempt to amend this Agreement in accordance with
the Noticing Party’s proposal (if any) or otherwise as the parties may agree. If this Agreement is
not so amended within the Renegotiation Period, this Agreement shall terminate as of midnight
on the tenth (10th) day after said notice was given. Except as otherwise required by applicable
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tions pursuant to Statc or federal anti-kickback or self-referral statutes (collectively
or individually, “Legal Event"), which, in the good faith judgment of one party (the “Noticing

to any regulati

Party"), materially and adversely affects either party’s licensure, accreditation, certification, or
ability to refer, to accept any referral, to bill, to claim, to present a claim, or to receive payment
or reimbursement from any federal, State or local govemmental or private payor, ot which
subjects the Noticing Party to a risk of prosecution or civil monetary penalty, or which, in the
good faith judgment of the Noticing Party, indicates a rule or regulation with which the Noticing
Party desires further compliance, then the Noticing Party may give the other party notice of
intent to amend or terminate this Agreement in accordance with Section 13.2, below.

132 Notice Requirements. The Noticing Party shall give notice to the other party
selting forth the following information:

13.2.1 The Legal Event giving rise to the notice;

13.2.2 The consequences of the Legal Event as'fo the Noticing Party;

13.2.3 The Noticing Party’s intention to either:

(a)  Terminate this Agreement due to unacceptable risk of prosecution
or civil monetary penalty; or '

(b)  Amend this Agrecment, together with a statement that the purpose
thereof is one or more of the following:

(1)  To further comply with any anti-kickback or Stark (I-111)
- statutory provisions or rules or regulations created or affected by

the Legal Event,

(2)  To satisfy any licensure, accreditation or certification
requirements created or affected by the Legal Event(s); or

(3)  To eliminate or minimize the risk of prosecution or civil
monetary penaity;

13.2.4 The Noticing Party’s proposed amendment(s); and

13.2.5 The Noticing Party’s request for commencement of the Renegotiation
Period (as dcfined below).

13.3 Rencgotiation Period; Termination. In the cvent of notice under Sections
13.2.3(a) or 13.2.3(b) above, the parties shall have tcn (10) days from the giving of such notice
(“Renegotiation Period") within which to attempt to amend this Agreement in accordance with
the Noticing Party’s proposal (if any) or otherwise as the parties may agree. 1f this Agreement is
not so amended within the Renegotiation Period, this Agreement shall terminate as of midnight
on the tenth (10th) day after said notice was given. Exceptas otherwise required by applicable
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law, any amounts owing to either party hereunder shall be paid up to the date of such .
termination, and any obligation hereunder that is to continue beyond expiration or termination
shall so continue pursuant to its terms. All opinions of legal counsel presented by the Noticing
Party hereunder, and any corresponding opinions given by the other party in response, shall be
deemed confidential and given solely for purposes of renegotiation and settlement of a potential
dispute, and shall not be deemed disclosed so as to waive any privileges otherwise applicable to

said opinions.

4. COMPLIANCE WITH APPLICABLE LAWS

14.1. Compliance with Law. Inthe performance of their respective responsibilities
and obligations hereunder, Hospital and Consultant shall comply with the requirements of all
federal, State and local laws, regulations and ordinances applicable to their respective

organizations and activities.

142. Compliance Program, Consultant shall implement its own internal compliance
activities and report to Hospital the results of any compliance reviews or audits that may affect

Consultant's provision of Promotion Services.

143 Hospital Audit. Consultant shall permit Hospital to audit, as reasonably
requested, Consultant’s Monthly Promotion Services Reports submitted pursuant to Section 7 of
this Agreement, and Consultant's cooperation with any compliance program established by
Hospital during the term hereof including, without limitation, access to all claim records, data
information, and software required by Hospital or Hospital’s authorized agent who performs

such audit.

144 Survival, The rights of Hospital pursuant to Section 14.3, above, shall survive
the expiration or other termination of this Agreement.

15, TERM, RENEWAL AND TERMINATION

15.1 Term;Renewal. The initial term of this Agreement shall be for a period of one

(1) year, commencing on the Effective Date and shall automatically renew for successive one-
year terms, unless terminated as set forth below.

15.2 Immediate Termination by Hospital for Cause. This Agreement may be
terminated by Hospital effective immediately upon written notice to Consultant if any of the
following events occurs:

15.2.1 Any conduct by Consultant that jeopardizes or places at risk the health,
safety or welfare of a patient of the Hospital or that jeopardizes any licenses, certificates or
accreditations of Hospital;

15.2.2 Any failure by Consultant to comply with the protocol set forth in
Section 2.1 hereof;

Hospital ,Qg&
Consultant E“ é‘
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15.2.3 Any material breach of the represcntations and warranties contained in

Section 3;

15.2.4 A material breach or default by Consultant of any duty, obligation or
covenant made by Consultant contained in this Agreement, and such material breach ot default is
not cured within ten (10) days after the provision of written notice of such breach or default by

Hospital;

152.5 The failure of Consultant to obtain, maintain or provide evidence of all of
the insurance coverage required pursuant to Section 9 hereof;

15.2.6 Breach by Consultant or any Consultant Personnel of any confidentiality
provision set forth in Section 2.3;

15.2.7 ‘The conviction of any manager, administrator, officer, director or
exccutive employee or Consultant Personnel of Consultant for any act or acts constituting a
felony or misdemeanor involving moral turpitude under the laws of the United States, any state

thereof or any foreign jurisdiction;

15.2.8 Consultant’s assignment, or attempted assignment, of this Agreement
without Hospital’s prior written consent;

152.9 The closure of Hospital, the cessation of patient carc operations, or the
sale or transfer of Hospital or all, or substantially all, of its assets or Hospital’s decision to cease

bariatric surgery at its facility;

15.2.10 Any Legal Event described in Section 13 that is not resolved by the
parties pursuant to Section 13; :

15.2.11 Any govemmental or regulatory agency undertakes any action ot
requests that a receiver be appointed with respect to the operation of Hospital; or

15.2.12 In the event either party hereto shall (a) apply for or consent to the
appointment of a receiver, trustee, liquidator, or similar official for all or a substantial part of
such party’s assets; (b) admit in writing such party’s inability to pay its debts as they come due;
(c) make a general assignment for the benefit of creditors; (d) file a petition to answer seeking an
ordér for relief; a reorganization, or an arrangement with creditors or to take advantage of any
insolvency law; or (e) otherwise cease to meet its financial obligations in the ordinary course of

business.

153 Termination without Cause. Either party may, in its sole discretion, terminate
this Agreement without cause at any time whatsoever upon providing the non-terminating party

ten (10) days’ prior written notice.
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15.4 Effect of Termination.

15.4.1 Subject to compliance of Consultant with the conditions of compensation
set forth in Section 8.2, in the event the effective date of any termination of this Agrecinent falls

-prior to the last day of any calendar month, Hospital shall pay the Promotion Services Fee for

that final month on a pro-rated basis, in addition to payment owed pursuant to this Agreement, if
any, for Promotion Services prior to the final month no later than forty-five (45) days after the

effective date of termination.

15.42 In the event of termination, Consultant shall provide a final accounting,
as of the effective date of termination, to be delivercd as soon as reasonably possible, but in no
event later than forty-five (45) days afler the effective date of termination.

15.43 Consultant shall prepare and deliver to Hospital all books, records,
computer disks and all other documentation relating to Hospital, and/or Promotion Services,
regardless of the form in which such documentation is stored, within forty-five (45) days of the

effective date of termination.
16. MISCELLANEOUS PROVISIONS.

161 Notice. Any notice or other communications required ot permitted hereunder shall be
sufficient if given in writing and delivered either personally or by overnight delivery service and
also a courtesy copy shall be simultaneousty sent by facsimile. All notices or demands must be
given at the following addresses and fax numbers or such other addresses and/or fax numbers as
may from time to time be designated by notice given as aforesaid and dclivered as set forth

below:

If to Hospital: Tri-City Regional Medical Center
21530 South Pioneer Boulevard
Hawaiian Gardens, California 90716
Attention; President/CEO
Facsimile: (562) 860-0401

With a copy to: - Selvin & Weiner, APC
12401 Wilshire Boulevard, Suite 200
Los Angeles, California 90025-1015
Attention: Beryl Weiner, Esq.
Facsimile: (310) 207-3666

If to Consultant: Comprehensive Intra-Operative Services, Inc.
4130 Flat Rock Dr. #150
Riverside, California 92505
Facsimile: (951) 352-4843
Attn; Michael P, McGrath

Hospital .Cf_r_"f;éj'
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162. No Implied Waiver of Breach, Any waiver of any term and condition hereof must

be in writing and signed by the waiving party. A party's neglect or failure in any case or
circumstance to require performance of the other paity's obligations or to enforce its rights in the
event of a breach by the other party shall not affect such party's right to enforce such rights and
obligations in any other case or circumstance. A waiver of any individual term or condition shall
not be construed as a waiver of any other term or condition nor, unless so provided in such
written waiver, of the term or condition thereby waived in the event of a future or continuing:
breach by the other party, except in the particular circumstance(s) in or for which such waiver

was provided.

16.3. Succession. This Agreement applies to, inures to the benefit of and binds all parties
hereto, their heirs, devisees, legatees, executors, administrators, representatives, Successors and
assigns. Neithér party may assign, delegate or otherwise transfer all or any part of its rights'and
obligations under this Agreement without the express prior written consent of the other.

164 Severability. Should any one or more provisions of this Agreement be determined to
be invalid or void, the balance of the provisions shall, nevertheless, remain in full force and

effect.

16.5 Time is of the Essence, Time is strictly of the éssence under this Agreement and any
amendment, modification or revision hereof.

16.6 Authorized Signators. Each individual executing this Agreement on behalf of an
entity represents and warrants that he or she is duly authorized by that entity to execute and
deliver this Agreement on behalf of each respective entity in accordance with the governing
and/or formation documents of said entity, and that all representations and warranties contained
_in this Agreement, or any documents referenced in this Agreement, are true and correct.

167 Independent Counsel, Each party who is a signatory to this Agreement hereby
acknowledges that he or it has had the opportunity to be represented by independent counsel of
its own choice throughout all of the negotiations which preceded the exccution of this
Agrecment, and that it has executed this-Agreement freely, voluntarily and without any coercion
whatsoever, with the consent and upon the advice of such independent counsel, or having
knowingly waived the opportunity to obtain such advice, Bach party further acknowledges that
it and its counsel, if any; have had adequate opportunity to make whatever investigation or
inquiry deemed necessary or desirable in connection with the subject matter of this Agreement
prior to the execution liereof and the delivery and acceptance of the considerations specified
herein and that each of them has reviewed such documents and information that it deems
necessary or appropriate concerning this Agreement. Each party hereto acknowledges that this
Agreement has been drafted as a result of negotiations between the parties, and that its terms and
provisions should be interpreted in accordance with their fair meaning and not in favor or against

any one party.

16.8 Entire Agreement. This Agreement, including the recitals, schedules and exhibits
attached hereto constitute the entire agreement of the parties with respect to the subject matter

Hospital _otigt™
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 hereof, and supersedes all prior u

nderstandings or agreements, whether written or oral, with

respect to the subject matter hereof. All recitals, exhibits and schedules referred to in this
Agreement are an integral part of this Agreement, They are incorporated in this Agreement by

this reference as though at this point set forth in full.

169  Third Party Rights. This Agreement shall not be construed as conferring upon any
third party any right or benefit, and any and all claims that may arise hereunder may be enforced

solely by Hospital or Consultant.

shall be liable nor deemed to be in default for any

16.10 Force Majeure. Neither party ‘
other interruption of service deemed

delay or failure in performance under this Agreement or
resulting, directly or indirectly, from acts of God, civil or military authority, acts of public
enemy, war, accidents, fires, explosions, earthquakes, floods, failuve of transportation, machinery
or supplies, vandalism, strikes or other work interruptions beyond the reasonable control of
either party. However, both parties shall make good faith efforts to perform under this

Agreement in the event of any such circumstances.

16.11 Further Assurances. Each party hercto shall furnish such information, execute such

documents and take such action as the other party rcasonably may request for the purpose of

carrying out the intent of this Agreement.

16.12 Captions and Headings. The captions and headings throughout this Agrecment are
for convenience and reference only, and shall in no way be held or deemed to define, limit,

describe, explain, modify, amplify or add to the interpretation, construction or meaning of any
provision or to the scope or intent of this Agreement or in any other way affect the Agreement.

16.13 Remedics. The various rights and remedies provided for herein shall be cumulative
and in addition to any other rights and remedies the parties may be entitled to pursue under the
law. The exercisc of one or morc of such rights or remedies will not impair the rights of either

parly to exercise any other right.or remedy at law or in equity.

16.14 Assignment; Binding Effect. Hospital may assign this Agreement to any affiliate or
subsidiary of Hospital or to any successor of all, or substantially all, of Hospital’s operating
assets. Consultant shall not assign or transfer, in whole or in part, this Agreement or any of
Consultant’s rights under this Agreement, without the prior written consent of Hospital, and any
assignment or transfer by Consultant without such consent shall be null and void. Further, any
assignment or attempted assignment in violation of {his Section 16.14 shall give Hospital the
right to terminate this Agreement immediately pursuant to Section 15, above,

16.15 Subcontracting If approved by Hospital in advance in writing, Consultant shall be

permitted to subcontract for the provision of Promotion Setvices: provided, that Consultant shall

(a) cause each such subcontractor to comply with all applicable terms of this Agreement
including, without limitation, Sections 2,3,7, and 14; (b) be iesponsible for the conduct of each
such subcontractor arid the performance of all of Promotion Services, including Promotion
Services performed by such subcontractor; and (c) be responsible for paying all of each such
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¢ -sﬁbéontraqtors' fees and expenses, without additional charge whatsoever to Hospital beyond the
Promotion Services Fee specified in this Agreement. :

16.16 Amendment. This Agreement shall not be modified or amended except by a

written document exccuted by both parties.

16.17 Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed to be an original but which, together, shall constitute but one and the same

instrument.

CONSULTANT HAS READ THIS AGREEMENT IN ITS ENTIRETY, HAS HAD THE
OPPORTUNITY TO OBTAIN THE ADVICE OF LEGAL COUNSEL AS TO THE MEANING
OF ITS CONTENTS, AND FREELY ENTERS INTO AND EXECUTES THIS AGREEMENT,

INTENDING TO BE BOUND BY THE PROVISIONS HEREOF.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the
Effective Date set forth above.

“HOSPITAL”

Gardens Regional Hospital and
Medical Center, Inc.,

a California nonprofit
corporation d/b/a Tri-City
Regional Medical Center

By:__~ (//Z/////‘////M
CLIFFORD SHIEPE 7
SENIOR VICE PRESIDENT

“CONSULTANT”
Compreheusiye Intra-Operative Services, Inc.

a California cofporition———~

MIGHAEL P. MCGRATH
PRESIDENT
E.LN. 68-0490904
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EXHIBIT A

SCOPE OF SERVICE: SUMMARY OF PROMOTION SERVICES

In consultation and collaboration with Hospital, and subject to approval by Hospital, Consultant
shall develop, implement and conduct & comprehensive business development and promotion
campaign on behalf of Hospital directed at interested parties, including chiropractic and
orthopedic medical practice professionals in Southern California, whose patients may benefit
from the services and treatments available at Hospital, incorporating the following goals and

activities:

1. Enhance the visibility and promote the image, reputation and accessibility, by all proper
and appropriate means, of Hospital’s facility, medical staff and clinical programs
pertaining to orthopedics, spinal diseases/injuries, pain management and workers’
compensation (collectively, “Hospital Services”) with Consultant’s network of
chiropractors and orthopedic specialists in Los Angeles and Riverside counties.

9. Introduce and promote the availability of Hospital Services for treatment of workers’
compensation and personal injuries on a lien basis as well as Hospital’s experience with
intake, documentation, verification and other issues associated with such treatments.

3. Disseminate marketing materials and other information related to Hospital Services;
Hospital shall bear full responsibility and expense to produce and provide such materials
to Consultant if Hospital desires for Consultant to disseminate such materials.

4, Establish appropriate links and relationships, on Hospital’s behalf, with various groups,
institutions and organizations involved in provision of orthopedic or chiropractic services
in Los Angeles and Riverside counties.

5. At Consultant's discretion and with Hospital’s approval, represent Hospital at health
fairs, health screenings, trade shows, educational symposiums, conventions and/or other
community outreach forums to enhance Hospital's visibility and develop business

" opportunities for Hospital’s facility, medical staff and Hospital Services.

6. Assist Hospital to secure authorizations for contract patients; assist Hospital with billing
and collection services; periodically review billing and collections for workers’
compensation and other relevant programs; assist Hospital to optimize reimbursements
and collections; verify that reimbursements are in accordance with contract terms.

7. Conduct regular follow up visits and communications, determine level of satisfaction
with Hospital Services, perform satisfaction analyses, assist with problem solving and

QA review, and the like.
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8. Consultant shall report directly to the CEO and/or to any other party designated by the
CEO in connection with the performance of its duties under this Agreement and shall
fulfill all other duties reasonably requested by Hospital and agreed to by Consultant.
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INDEPENDENT CONTRACTOR AGREEMENT

THIS INDEPENDENT CONTRAGTOR AGREEMENT (' AGREEMENT™) |8 MADE AND EFFRCTIVE
THIS OCTOBER . 1ST 2002, BY AND BETWEEN MANIR UwayDan
MD.C'CONSULTANT') AND SPINELINE USA INC.("Campany),

NOW, THEREFORE, CONSULTANT AND COMPANY AGREE AS FOLLOWS:!

‘ .
CONPANY HEREBY ENGAGES CONSULTANT. AND CORSULTANT ACCEPTS ENGAGEMENT,
TO PROVIOE TO COMPANY THE FOLLOVING SERVICES.

USE OF INTRAOPERATIVE MEDICAL DEVICE REQUIRED FOR ALIF/PLIF, FOSTERIOR

LUMBAR PUSIONS, (PROCEDURES), DEVELOFMENY OF SUCH DEVICER AND NECESYARY

INSTRUMENTATION REQUIRED TO PERFORM SAID PROCEDURYS. DRVELOPMENT OF INTRA-
OPERATIVE TECHNIOUE AND SUBSEQUENT CLINICAL DATA COLLECTION,

2. Teanm.

CONSULTANT SHALL, PROVIOE SERVICES TO COMPANY PURSUANT TO THIS AGREEMENT

FOR A TERM COMMENCING ON GaTUBER 157, 2002 AND ENDING ON
30M4, 2003, By~

3 .
CONSULTANT SHALL RENDER SERVICES PRIMARILY AT FRE-DETERMINED MEDICAL
FACILITY, WHERDBY SUCH PROCEDLURES ARE COMMONLY FERFORMED, BUT WRL BB
WILLING TO UPON REQUEST USE SERVICES AT 8UCH OTHER PLACES AS REASORASLY
REOQUESTED BY COMPANY AS APPROFRIATE FOR THE PERFORMANCE OF PARTICULAR
SERVICES,

A. TIME. )
CONSULTANT'S DAILY SCHEQULE AND HOURS WORKED UNDER THIG AGREEMENT ON A
GVEN DAY SHALL GENERALLY BE SURJECT TO CONSULTANT'S DISCRETION, PROVIDED
THAT CONSULTANT AND COMPANY ANTICIPATE THAY CONSULTANT SHALL WORK AS
REQUIRED PROCEDURES ALLQW IN THE ENGAGEMENT OF TASKS SYATED (N SECTION 1.
ABOVE, COMPANY REUES UPON CONSULTANT To DEVOTE SUFFICIENT
TIME AS 1S REAGONABLY NECESSARY TO FULFILL THE SPIRIT AND PURFOSE OF THIS
Am' .

5. PAYMENT, /10 av. &

CONPANY SHALL PAY CORSULTANT UPTO $ HOO000- @O PER ANNUM FOR
SERVICES PERFORMED PURBUANT TO THIG AGREPMENT. PAYMENT SHALL BE MADE
OUARTERLY. 30'DAYS PAST BACYH CALENDAR MONTH. CONSUL?MT SHALL BEAR ALL OF
CONSULTANT'S EXPENSES INCURRER IN THE PERFORMANCE OF THIS AGRESMENT.

6. COVENANY NOT YO COMBETE,

DURING THE TERM OF YHIS AGHEEMENT ANB-EOR-A-PERIGD-QE L YEAR THENEXFTER,
CONSULTANT SHALL, NOT WITHIN AMERICAN MEDICAL TERRITORY. DIRECTLY OR
INDIRECTLY, EATHER FOR HIS OWN ACCOUNT, ORAS A PARTNER, BHAREHOLDER, OFFICER,
DIRECTOR, EMPLOYEE, AGENT OR OTHERWISE: OWN, MANAGE, OPERATE, CONTROL, BE
EMPLOYED BY, PARTICIPATE IN, CONSULT WITH, FERFORM SERVICES FOR, OR OTHERWISE
O CONNECTID WITH ANY BUSINESS THE SAME AS OR SWALAR TO THE BUSINESS
CONDUCTED aY COMPANY. IR THE EVENT ANY OF THE PROVISIONS OF THIS SEEON 6
ARE DETERMINED TO BE INVALD BY SEASON OF THEIR SCOFE OR DURATION, THIS
SECTION 6 SHALL BE DEEMED MODIFIED YO THE EXYENY REQUIRED TO CURE THE
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INDEPENDENT CONTRACTOR AGREEMENT

THIS INDEPENDENT CONTRACTOR AGREEMENT {"AGREEMENT"} IS MADE AND EFFECTIVE
‘THIS OCTOBER, 1ST 2002,BY AND BETWEEN MANIR UWAYDAH MD.("CONSULTANT") AND

SPINE-LINE USA INC,('COMPANY").

NOW, THEREFORE, CONSULTANT AND COMPANY AGREE AS FOLLOWS:

1. ENGAGEMENT, :
COMPANY HEREBY ENGAGES CONSULTANT, AND CONSULTANT ACCEPTS ENGAGEMENT,

TO PROVIDE TO COMPANY THE FOLLOWING SERVICES:!

USE OF INTRAOPERATIVE MEDICAL DEVICE REQUIRED FOR ALIF/PLIF, POSTERIOR
LUMBAR FUSIONS, (PROCEDURES), DEVELOPMENT OF SUCH DEVICES AND NECESSARY
INSTRUMENTATION REQUIRED TO PERFORM SAID PROCEDURES. DEVELOPMENT OF INTRA-
OPERATIVE TECHNIQUE AND SUBSEQUENT CLINICAL DATA COLLECTION,

2. TERM,
CONSULTANT SHALL PROVIDE SERVICES TO COMPANY PURSUANT TO THIS AGREEMENT

FOR A TERM COMMENCING ON OCTOBER 1ST, 2002 AND ENDING ON SEPTEMBER 30TH,
2003.

3. PLACE OF WORK.
CONSULTANT SHALL RENDER SERVICES PRIMARILY AT PRE-DETERMINED MEDICAL

.FACILITY, WHEREBY SUCH PROCEDURES ARE COMMONLY PERFORMED, BUT WILL BE
WILLING TO UPON REQUEST USE SERVICES AT SUCH OTHER PLACES AS REASONABLY
REQUESTED BY COMPANY AS APPROPRIATE FOR THE PERFORMANCE OF PARVICULAR

SERVICES.

4, TiME,
CONSULTANT'S DAILY SCHEDULE AND HOURS WORKED UNDER THIS AGREEMENT ON A

GIVEN DAY SHALL GENERALLY BE SUBJECT TO CONSULTANT'S DISCRETION, PROVIDED
THAT CONSULTANT AND COMPANY ANTICIPATE THAT CONSULTANT SHALL, WORK AS
REQUIRED PROCEDURES ALLOW IN THE ENGAGEMENT OF TASKS STATED IN SECTION 1.
ENGAGEMENT ABOVE. COMPANY RELIES UPON CONSULTANT TO DEVOTE SUFFICIENT
TIME AS IS REASONABLY NECESSARY TO FULFILL THE SPIRT AND PURPOSE OF THIS

AGREEMENT.

5. PAYMENT,
COMPANY SHALL PAY CONSULTANT $100,000.00 PER ANNUM FOR SERVICES

PERFORMED PURSUANT TO THIS AGREEMENT, PAYMENT SHALL BE MADE MONTHLY, 30
DAYS PAST EACH CALENDAR MONTH. CONSULTANT SHALL BEAR ALL OF CONSULTANT'S
EXPENSES INCURRED IN THE PERFORMANCE OF THIS AGREEMENT.

6. COVENANT NOT TO COMPETE.

DURING THE TERM OF THIS AGREEMENT AND FOR A PERIOD OF ! YEAR THEREAFTER,
CONSULTANT SHALL NOT WITHIN SPINE-IUNE USA INC, TERRITORY, DIRECTLY OR
INDIRECTLY, EITHER FOR HIS OWN ACCOUNT, OR AS A PARTNER, SHAREHOLDER, OFFICER,
DIRECTOR, EMPLOYEE, AGENT OR OTHERWISE; OWN, MANAGE, OPERATE, CONTROL., BE
EMPLOYED BY, PARTICIPATE IN, CONSULT WITH, PERFORM SERVICES FOR, OR OTHERWISE
BE CONNECTED WITH ANY BUSINESS THE SAME AS OR SIMILAR TO THE BUSINESS
- CONDUCTED BY COMPANY. IN THE EVENT ANY OF THE PROVISIONS OF THIS SECTION &
ARE DETERMINED TO BE INVALID BY REASON OF THEIR SCOPE OR DURATION, THIS
SECTION 6 SHALL BE DEEMED MODIFIED TO THE EXTENT REQUIRED TO CURE THE
INVALIDITY. IN THE EVENT OF A BREACH, OR A THREATENED BREACH, OF THIS SECTION 6,
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COMPANY SHALL BE ENTITLED TO OBTAIN AN INJUNCTION RESTRAINING THE
COMMITMENTS OR CONTINUANCE OF THE BREACH, AS WELL AS ANY OTHER LEGAL OR

EQUITABLE REMEDIES PERMITTED BY LAW,

7. CONFIDENTIAUITY,
DURING THE TERM OF THIS AGREEMENT,) CONSULTANT SHALL NOT, WITHOUT THE PRIOR

WRITTEN CONSENT OF COMPANY, DISCLOSE TO ANYONE ANY CONFIDENTIAL
INFORMATION. "CONFIDENTIAL INFORMATION" FOR THE PURPOSES OF THIS AGREEMENT
SHALL INCLUDE COMPANY'S PROPRIETARY AND CONFIDENTIAL INFORMATION SUCH AS,
BUT NOT LIMITED TO, CUSTOMER UISTS, BUSINESS PLANS, MARKETING PLANS, FINANCIAL
INFORMATION, DESIGNS, DRAWING, SPECIFICATIONS, MODELS, SOFTWARE, SOURGE
CODES AND OBJECT CODES. CONFIDENTIAL INFORMATION SHALL NOT INCLUDE ANY

INFORMATION THAT:
A. 1S DISCLOSED BY COMPANY WITHOUT RESTRICTION,;
B. BECOMES PUBLICLY AVAILABLE THROUGH NO ACT OF CONSULTANT,

C. IS RIGHTFULLY RECEIVED BY CONSULTANT FROM A THIRD PARTY.

8, TERMINATION.
A. THIS AGREEMENT MAY BE TERMINATED BY COMPANY AS FOLLOWS:

1. |F CONSULTANT IS UNABLE TO PROVIDE THE CONSULTING SERVICES BY REASON
OF TEMPORARY OR PERMANENT ILLNESS, DISABILITY, INCAPACITY OR DEATH,

il. BREACH OR DEFAULT OF ANY OBLIGATION OF CONSULTANT PURSUANT TO
SECTION 6, COYENANT NOTY 7O COMPETE, OR SECTION 7, CONFIDENTIAUTY, OF
THIS AGREEMENT.

. BREACH OR DEFAULT BY CONSULTANT OF ANY OTHER MATERIAL OBLIGATION IN
THIS AGREEMENT, WHICH BREACH OR DEFAULT IS NOT CURED WITHIN FIVE (5)
DAYS OF WRITTEN NOTICE FROM COMPANY,

B. CONSULTANT MAY TERMINATE THIS AGREEMENT AS FOLLOWS;
. BREACH OR DEFAULT OF ANY MATERIAL OBLIGATION OF COMPANY, WHICH
BREACH OR DEFAULY IS NOT CURED WITHIN AIVE (5) DAYS OF WRITTEN NOTICE
FROM CONSULTANT.

IIl. IF COMPANY FILES PROTECTION UNDER THE FEDERAL BANKRUPTCY LAWS, OR ANY
BANKRUPTCY PETITION QR PETITION FOR RECEIVER IS COMMENCED BY A THIRD
PARTY AGAINST COMPANY, ANY OF THE FOREGOING OF WHICH REMAINS
UNDISMISSED FOR A PERIOD OF SIXTY (60) DAYS.

9. INDEPENDENT CONTRACTOR.

CONSULTANT IS AND THROUGHOUT THIS AGREEMENT SHALL BE AN INDEPENDENT
CONTRACTOR AND NOT AN EMPLOYEE, PARTNER OR AGENT OF COMPANY. CONSULTANT
SHALL NOT BE ENTITLED TO NOR RECEIVE ANY BENEFIT NORMALLY PROVIDED TO
COMPANY'S EMPLOYEES SUCH AS, BUT NOT UMITED TO, VACATION PAYMENT,
RETIREMENT, HEALTH CARE OR SICK PAY. COMPANY SHALL NOT BE RESPONSIBLE FOR
WITHHOLDING INCOME OR OTHER TAXES FROM THE PAYMENTS MADE TO CONSULTANY.
CONSULTANT SHALL BE SOLELY RESPONSIBLE FOR FILING ALL RETURNS AND PAYING ANY
INCOME, SOCIAL SECURITY OR OTHER TAX LEVIED UPON OR DETERMINED WITH RESPECT
TO THE PAYMENTS MADE TO CONSULTANT PURSUANT TO THIS AGREEMENT.
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10. TOOLS AND SUPPLIES.

UNLESS OTHERWISE AGREED TO BY COMPANY It ADVANCE, CONSULTANT SHALL BE
SOLELY RESPONSIBLE FOR PROCURING, PAYING FOR AND MAINTAINING ANY COMPUTER
EQUIPMENT, SOFTWARE, PAPER, TOOLS OR SUPPLIES NECESSARY OR APPROPRIATE FOR
THE PERFORMANCE OF CONSULTANT'S SERVICES HEREUNDER,

11. CONTROLLING LAW,

THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF CAUFORNIA.

12. HEADINGS,
THE HEADINGS IN THIS AGREEMENT ARE INSERTEO FOR CONVENIENCE ONLY AND SHALL

NOT BE USED TO DEFINE, LIMIT OR DESCRIBE THE SCOPE OF THIS AGREEMENT OR ANY OF
THE OBLIGATIONS HEREIN.

13. FINAL AGREEMENT.

THIS AGREEMENT CONSTITUTES THE FINAL UNDERSTANDING AND AGREEMENT BETWEEN
THE PARTIES WITH RESPECT TO THE SUBJECT MATTER HEREOF AND SUPERSEDES ALL
PRIOR NEGOTIATIONS, UNDERSTANDINGS AND AGREEMENTS BETWEEN THE PARTIES,
WHETHER WRITTEN OR ORAL. THIS AGREEMENT MAY BE AMENDED, SUPPLEMENTED OR
CHANGED ONLY BY AN AGREEMENT IN WRITING SIGNED BY BOTH OF THE PARTIES,

14. NomicEs,
ANY NOTICE REQUIRED TO BE GIVEN OR OTHERWISE GIVEN PURSUANT TO THIS

AGREEMENT SHALL BE IN WRITING AND SHALL BE HAND DEUVERED, MAILED BY CERTIFIED
MAIL, RETURN RECEIPT REOUESTED OR SENT BY RECOGNIZED OVERNIGHT COURIER

SERVICE AS FOLLOWS:
IF TO CONSULTANT:

MANIR UWAYDAH MD

DATE:

IF TO COMPANY;

ROGER WilLIAMS, Mic MCGRATH_

SPINE-LINE USA, INC,

DATE:

15. SEVERABILITY.
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IF ANY TERM OF THIS AGREEMENT IS HELD BY A COURT OF COMPETENT JURISDICTION TO
BE INVALID OR UNENFORCEABLE, THEN THIS AGREEMENT, INCLUDING ALL OF THE
REMAINING TERMS, WILL REMAIN IN FULL FORCE AND EFFECT AS IF SUCH INVALID OR
UNENFORCEABLE TERM HAD NEVER BEEN INCLUDED.

IN WITNESS WHEREOF, THIS AGREEMENT HAS BEEN EXECUTED BY THE PARTIES AS OF
TRE DATE FIRST ABOVE \WRITTEN.

BY:
MANIR UWAYDAH MD ROGER WILLIAMS Mic MCGRATH
SPRINE-LINE USA INC,
DATE;___ DATE;
Page 4 of 4




RN W T B




INDEPENDENT CONTRACTOR AGREEMENT

THIS INDEPENDENT CONTRACTOR AGREEMENT ("AGREEMENT") IS MADE AND EFFECTIVE
THIS MAY 15T, 2002, BY AND BETWEEN SUNNY UPPAL MD. ("CONSULTANT') AND
CIOSERVICES INC, ("COMPANY").

NOW, THEREFORE, CONSULTANT AND COMPANY AGREE AS FOLLOWS:!

1. EMAQEMENI
COMPANY HEREBY ENGAGES CONSULTANT, AND CONSULTANT-ACCEPTS ENGAGEMENT.

TO PROVIDE TO COMPANY THE FOLLOWING SERVICES:

DEVELOPMENT OF PEDICLE SCREW FIXATION SYSTEM (“RELIANCE") PEDICLE SCREW
FIXATION SYSTEM FOR- USE INTRA-OPERATIVELY ON POSTERIOR LUMBAR FIXATION

PROCEDURES.

2. TERM.

CONSULTANT SHALL PROVIDE SERYICES TO COMPANY PURSUANT TO THIS AGREEMENT

FOR A TERM COMMENCING ON MAY 15T, 2002 AND ENDING ON MAY 1sT, 2003,

3, ,

CONSULTANT SHALL RENDER SERYICES PRIMARILY AT PREDETERMINED MEDICAL
FACILITY, WHEREBY SUCH PROCEDURES ARE COMMONLY PERFORMED, BUT WILL BE
WILLING TO UPON REQUEST USE SERVICES AT SUCH OTHER PLACES AS REASONABLY
REQUESTED BY COMPANY AS APPROPRIATE FOR THE PERFORMANCE OF PARTICULAR
SERVICES.

4. TIME,

CONSULTANT'S DAILY SCHEDULE AND HOURS WORKED UNDER THIS AGREEMENT ON A
GIVEN DAY SHALL GENERALLY BE SUBJECT TO CONSULTANT'S DISCRETION, PROVIDED
THAT CONSULTANT AND COMPANY ANTICIPATE THAT CONSULTANT SHALL WORK AS
REQUIRED PROCEDURES ALLOW IN THE ENGAGEMENT OF TASKS STATED (N SECTION 1.

ENGAGEMENT ABOVE, COMPANY RELIES UPON CONSULTANT TO DEVOTE SUFFICIENT

TIME AS 1S REASONABLY NECESSARY TO FULFILL THE SPIRIT AND PURPOSE OF THIS
AGREEMENT,

5. PAYMENT.
COMPANY SHALL PAY CONSULTANT $100 000.00 FOR SERVICES PERFORMED

PURSUANT TO THIS AGREEMENT. PAYMENT SHALL BE MADE IN FOUR EQUAL PAYMENTS OF

$25,000.00, 30 DAYS IN ARREARS PAST EACH CALENDAR QUARTER. CONSULTANT
SHALL BEAR AlLL OF CONSULTANT'S EXPENSES INCURRED IN THE PERFORMANCE OF THIS
AGREEMENT.

6. CONFIDENTIALITY,
DURING THE TERM OF THIS AGREEMENT, AND THEREAFTER FOR A PERIOD OF TWO (2)
YEARS, CONSULTANT SHALL NOT, WITHOUT THE PRIOR WRITTEN CONSENT OF COMPANY,

DISCLOSE TO ANYONE ANY CONFIDENTIAL INFORMATION. "CONFIDENTIAL INFORMATION"

FOR THE PURPOSES QF THIS AGREEMENT SHALL INCLUDE COMPANY'S PROPRIETARY AND

CONFIDENTIAL INFORMATION SUCH AS, BUT NOT LIMITED TO, CUSTOMER LISTS, BUSINESS: .
PLANS, MARKETING PLANS, FINANCIAL INFORMATION, DESIGNS, DRAWING, -

SPECIFICATIONS, MODELS, SOFTWARE, SOURCE CODES AND' OBJECT CODES.
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CONFIDENTIAL INFORMATION SHALL NOT INCLUDE ANY INFORMATION THAT,
A. {5 DISCLOSED BY COMPANY WITHOUT RESTRICTION,
B, BECOMES PUBLICLY AVAILABLE THROUGH NO ACT OF CONSULTANT;

C. IS RIGHTFULLY RECEIVED BY CONSULTANT FROM A THIRD PARTY,

7- T . . °
A. THIS AGREEMENT MAY BE TERMINATED BY COMPANY AS FOLLOWS:!

1. IF CONSULTANT IS UNABLE TO PROVIDE THE CONSULTING SERVICES BY REASON
- OF TEMPORARY OR PERMANENT ILLNESS, DISABILITY, INCAPACITY OR DEATH.

. BREACH OR DEFAULT OF ANY OBLIGATION OF CC_JNSULTANT PURSUANT TO-
SECTION 6, COVENANT NOT TO COMPETE, OR SECTION 7, CONFIDENTIALITY, OF

THIS AGREEMENT.

ill. BREACH OR DEFAULT éY CONSULTANT OF ANY OTHER MATERIAL OBLIGATION IN
THIS AGREEMENT, WHICH BREACH OR DEFAULT IS NOT CURED WITHIN FIVE (5)

DAYS OF WRITTEN NOTICE FROM COMPANY,

B. CONSULTANT MAY TERMINATE THIS AGREEMENT AS FOLLOWS!

. BREACH OR DEFAULT OF ANY MATERIAL OBLIGATION OF COMPANY, WHICH
BREACH OR DEFAULT iS NOT CURED WITHIN FIVE () DAYS OF WRITTEN NOTICE

FROM CONSULTANT.

Il IF COMPANY FILES PROTECTION UNDER THE FEDERAL BANKRUPTCY LAWS, OR ANY"
BANKRUPTCY PETITION OR PETITION FOR RECEIVER IS COMMENCED BY A THIRD
PARTY AGAINST COMPANY, ANY OF THE FOREGOING OF WHICH REMAINS

UNDISMISSED FOR A PERIOD OF SIXTY (60) DAYS.

8. INDEPENDENT CONTRACTOR,

CONSULTANT 18 AND THROUGHOUT THIS AGREEMENT SHALL BE AN INDEPENDENT
CONTRACTOR AND NOT AN EMPLOYEE, PARTNER OR AGENT OF COMPANY. CONSULTANT
SHALL NOT BE ENTITLED TO NOR RECEIVE ANY BENEFIT NORMALLY PROVIDED TO
COMPANY'S EMPLOYEES SUCH AS, BUT NOT LIMITED TO, VACATION PAYMENT,
RETIREMENT, HEALTH CARE OR SICK PAY. COMPANY SHALL NOT BE RESPONSIBLE FOR
WITHHOLDING INCOME OR OTHER TAXES FROM THE PAYMENTS MADE TO CONSULTANT,

CONSULTANT SHALL BE SOLELY RESPONSIBLE FOR FILING ALL RETURNS AND PAYING ANY
JINCOME, SOCIAL SECURITY OR OTHER TAX LEVIED UPON OR DETERMINED WITH RESPECT

TO THE PAYMENTS MADE TO CONSULTANT PURSUANT TO THIS AGREEMENT.

9. TQOLS AND SUPPLIES.

UNLESS OTHERWISE AGREED TO BY COMPANY IN ADVANCE, CONSULTANT SHALL BE
SOLELY RESPONSIBLE FOR PROCURING, PAYING FOR AND MAINTAINING ANY COMPUTER
EQUIPMENT, SOFTWARE, PARER, TOOLS OR SUPPLIES NECESSARY OR APPROPRIATE FOR

THE PERFORMANCE OF CONSULTANT'S SERVICES HEREUNDER.

10. CONTROLLING LAW.

‘THiS AGREEMENT SHALL BE GOVERNED 8Y AND CONSTRUED IN ACCORDANCE WITH THE ]

- LAWS OF THE STATE OF CALIFORNIA.

11,
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NOT BE USED TO DEFINE, LIMIT OR DESCRIBE THE SCOPE OF THIS AGREEMENT OR ANY OF
THE OBLIGATIONS HEREIN. . ’

12,
THIS AGREEMENT CONSTITUTES THE FINAL UNDERSTANDING AND AGREEMENT BETWEEN -

THE PARTIES WITH RESPECT TO THE SUBJECT-MATTER HEREOF AND SUPERSEDES ALL
PRIOR NEGOTIATIONS, UNDERSTANDINGS AND AGREEMENTS BETWEEN THE PARTIES,
WHETHER WRITTEN OR ORAL. THIS AGREEMENT MAY BE AMENDED, SUPPLEMENTED OR
CHANGED ONLY BY AN AGREEMENT IN WRITING 8IGNED BY BOTH OF THE PARTIES.

13. .
ANY NOTICE REQUIRED TO BE GIVEN OR OTHERWISE GIVEN PURSUANT TO THIS

AGREEMENT SHALL BE IN WRITING AND SHALL BE HAND DELIVERED, MAILED BY CERTIFIED -
MAIL, RETURN RECEIPT REQUESTED OR SENT BY RECOGNIZED OVERNIGHT COVURIER

SERVICE AS FOLLOWS!

IF TO CONSULYANT;
SUNNY UPPAL MD.
6800 BROCKTON AYE
RIVERSIOE CA 22508

IF TO COMPANY:!
CIOSERVICES INC,
2378 KEUSDER WAY
RIVERSIDE, CA 92503

14,
IF ANY TERM OF THIS AGREEMENT IS HELD BY A COURT OF COMPETENT JURISDICTION TO

BE INVALID OR UNENFORCEABLE, THEN THIS AGREEMENT, INCLUDING ALL OF THE
REMAINING TERMS, WILL REMAIN IN FULL FORCE AND EFFECT AS IF SUCH INVALID OR
UNENFORCEABLE TERM HAD NEVER BEEN INCLUDED.

IN WITNESS WHEREOF, THIS AGREEMENT HAS BEEN EXECUTED BY THE PARTIES AS OF
THE DATE FIRST ABOVE WRITTEN,

CIOSERVICES INC

By

SUNNY UPPAL MD, Mic P MCGRTAH
PRESIDENT
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INDEPENDENT CONTRACTOR AGREEMENT

This Independent Contractor Agreement ("A reement) is made and
effective this [-{-O0% . byand behveen@tonsultonf") ond sE74 |

("Company'}.

Now, therefore, Consultant and Company agree as follows.

1. Engagement.

Company hereby engages Consultant, and Consultam‘ accepts
engagement, to provide fo Company the following services:
FepLe Scren, GreT HATEZIo. | BTEAR. (OMBAL CAGE

CPICM GRAFT, CELOICAC. ALLE .@ PCWOP DHE. .

2. Term.
Consultant shall provide services to Company pursuant fo this Agreement
for a term commencing on and ending on

3. Place of Work.

Consultant shall render services primarily at Consultant's offices, but will,
upon request, provide the services at Company offices or such other
places as reasonably requested by Company as appropriate for the
performance of particular services.

4, Yime.
Consultani's daily schedule and hours worked under this Agreement on @

glven day shall generally be subject to Consultant's discretion, provided
that Consullant and Company anticipate that Consultant shall work on
average hours per week in the performance of
services pursuant to-this Agreement. Company relles upon Consultant to
devote sufficient time as is reasonably necessary 1o fulfili the spiit and

purpose of this Agreement.

5. Payment.
Company shall pay Consultan’r/go K for services performedﬁ SZ'SL '

pursuant to this Agreement. Payment shall be made @QUATEELY .
Consultant shall bear all of Consultant's expenses incured in the

performance of thls Agreement.

6. Covenant Not to Compete.
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Duing the term of this Agreement and for a period of

thereafter, Consultant shall not  within
, directly or indirectly, elther for his own account, or
as a pariner, shareholder, officer, director, employee, agent or otherwise;
own, manage, operate, conirol, be employed by, pariicipate in, consult
with, perform services for, or otherwise be connected with any business
the same as or similar to the business conducted by Company. In the
event any of the provisions of this Section 6 are determined to be invalid
by reason of their scope or duration, this Section 6 shall be deemed
modified to the extent required to cure the invalidity. In the event of a
breach, or a threatened breach, of this Section 6, Company shall be
entitled to obtain an injunctlon restraining the commitments or
conlinuance of the breach, as well as any other legal or equitable
remedies permitted by law.

7. Confidentiality. l )’ v

During the term of this Agreement, and thereafter
Consultant shall not, without the prior written consent "of Company,
disclose to anyone any Confidenfial Information.  “Confidential
Information” for the purposes of this Agreement shall include Company's
proprietary and confidential information such as, but not limited to,

~customer lists, business plans, markeling plans, financial information,

designs, drawing, specifications, models, software, source codes and
object codes. Confidential information shaill not include any information

that;

A. is disclosed by Company without restiction;
B. becomes publicly available through no act of Consultant; -

C. is rightfully received by Consultant from a third party.

8. Termination.
A. This Agreement may be terminated by Company as follows:

i. If Consuitant Is unable to provide the consulting services by reason
of temporary or permanent iliness, disability, Incapacity or death,

ii. Breach or default of any obligation of Consultant pursuant to
Section é, Covenant Not to Compete, or Section 7, Confidentiality,

of this Agreement.
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iii. Breach or default by Consultant of any other material obligation in
this Agreement, which breach or default is not cured within five (5)
days of written notice from Company.

B. Consultant may terminate this Agreement as follows:
i, Breach or default of any material obligation of Company, which
breach or defauit is not cured within five (5} days of wiitten nofice

from Consultant.

i If Company files protection under the federal bankruptcy laws, or
any bankrupicy petition or peition for receiver is commenced by a
third party against Company, any of the foregoing of which
remains undismissed for a period of sixty {60} days. :

9. Independent Contractor.

‘Consultant is and throughout this Agreement shall be an independenf

contractor and not an employee, partner or agent of Company.
Consultant shall not be enfitled to nor receive any benefit nomally
provided to Company's employees such as, but not limited to, vacation
payment, retirement, health care or sick pay. Company shall not be
responsible for withholding Income or other taxes from the payments
made to Consultant. Consultant shall be solely responsible for filing all
returns and paying any income, soclal security or other tax levied upon or
determined with respect to the payments made to Consuitant pursuant
to this Agreement.

10. Tools and Supplies.

Unless otherwise agreed to by Company in advance, Consultant shall be
solely responsible for procuring, paying for and maintaining any computer
equipment, software, paper, tools or supplies necessary or appropriate for
the performance of Consultant's services hereunder.

11. Confrolling Law.
This Agreement shall be governed by and construed in accordance with

the laws of the State of

12. Headings.
The headings in this Agreement are inserted for convenience only and

shall not be used to define, limit or describe the scope of this Agreement
or any of the obligations herein,

13. Final Agreement.
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This Agreement consiifutes the final understanding and agreement
- between the parties with respect to the subject matter hereof and
supersedes all prior negofiations, understandings and agreements
between the parties, whether written or oral. This Agreement may be
amended, supplemented or changed only by an agreement in wiiting
signed by both of the parties.

14, Nofices.

Any nofice required to be given or otherwise given pursuant to this
Agreement shall be in wiiling and shall be hand delivered, mailed by
certified mail, return receipt requested or sent by recognized overnight
courier service as follows:

If to Consujtant:
DOes bmsu A/.Acmi) (A0

If to Componcg:
<. ). S E2OCoN l’l< |

15. Severabllity.

If any term of this Agreement is held by a court of competent jurisdiction
to be invalld or unenforceabile, then this Agreement, including all of the
remaining terms, will remain in full force and effect as if such invalid or
unenforceable term had never been included.

IN WITNESS WHEREOF, this Agreement has been executed by the parties
as of the date first above written.

[ngnature]
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